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The President’s Column
By Tom Lyden, WCBA President 2016

1st Homework Assignment of the School Year
Instead of a column this month I am asking you to do a bit of
reading and homework for the Whatcom County Bar Association.
Please read the Memorandum issued by the Washington State Bar Association.
Over the past year or so, a WSBA committee has been reviewing and discussing amending the current WSBA bylaws. The proposed amendments read more like an overhaul in
certain aspects. Here is a link a to a Memorandum authored by Ex-President Anthony
David Gipe.
Please read this memorandum in the least – it (somewhat) summarizes the proposed
amendments. If you are more interested, please read more and educate your colleagues
and encourage debate. Here is a link to the proposed Bylaws at first reading on August
23, 2016.
Please also read Bryan Page’s and Betsy Brinson’s respective letters to our current
Governor and to-be President, Brad Furlong. They are also published in this issue.
And finally, please email me with your comments with the following caveats:
1. Send the emails to: wsbacomments@gmail.com
2. Please indicate if you would like your opinion to remain private between you
and I (and Google and the N.S.A., of course). In such cases I will only use the
comments as a guide in my capacity as President of the WCBA.
3. Please send them by September 7. I am meeting with the WSBA on September
9th and would like to know the thoughts of my constituents.
4. If you are uncomfortable with email you can also call me at 360.296.0344.

Go do it. Please. Now!
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Classified Ads
Free to all WCBA members & firms
e-mail ad copy as MS Word .doc file to:

rajeev@northwhatcomlaw.com
by the 15th of the preceding month
Questions? Call 360 527-9400

Office Space Available – Bellingham Towers - 119 N. Commercial Street – downtown! Just down
the street from City Hall, the Court House and the Federal Building. If interested please call 360-6471916 x 112 or email: robbi@hollanderinvestments.com. Conference room available for Rent to Tenants and Non-Tenants.
Attorney Available to Assist with Overflow Work. Former Sole Practitioner licensed in both
Georgia and Washington, will assist with your Overflow needs; now you can have the part-time assistance you need, when you need it. Professional and dependable. Can work on-site or off-site at my
own well-equipped home office. Rates variable by complexity of work; minimum 3 hours. Contact
me directly as follows: Carol Sheppard (770) 366-8186 or CSSheppard100@gmail.com.
Assistance in Serious Cases: J ust moved to Bellingham. Recently licensed in Washington, with
42 years of trial experience in Texas, including lead counsel in 2 Capital Murders in the past two
years, and 12 years as a trial judge. Available to assist in preparation and trial of serious cases - criminal and civil. Contact: Norman E. Lanford, Sr., 512-751-1272, or n.lanford@sbcglobal.net.
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ANOTHER ROAD HOME

The Range and Breadth of Mediation
(This is the third installment of a three-part article.)

By Roy Martin

The first installment of this article on the range and breadth of mediation detailed the three types
or paradigms of mediation: Evaluative, Facilitative and Transformative. In part two, strengths and
weaknesses of each approach were explored. In this last installment, the focus is on recommendations for attorneys to achieve best outcomes when bringing cases to mediation.
Let’s first define the term “best outcome.” At its most basic level, parties come to mediation to
settle issues that would otherwise require litigation. Ideally, all issues are resolved and all court dates
struck. However, mediation done well can lead not only to resolution of issues before the court, but
also to win-win settlements that leave both parties feeling satisfied. This difference between grudging
settlement and the true “win-win” is squandered when evaluative mediation is reflexively employed
in cases where another approach would have been more effective.
Whether it’s reasonable to set such high expectations depends in part on the case. There are clients for whom anything more than basic settlement is not realistic and there are types of cases for
which it is not applicable. If a person is suing a corporation because he/she was injured by a defective
product, there may be no possibility of “win-win” and certainly no relationship worth preserving. But
attorneys should be careful to avoid thinking narrowly. I know the possibility of mutual satisfaction in
legal disputes can seem unrealistic. However, sometimes what’s missing is our capacity to recognize
possibility. Attorneys can both facilitate win-win results or put them out of reach, and we often do the
latter without realizing it or having intended to do so simply because we weren’t aware that there
might be another approach. Our clients often know only what we tell or show them, and thus if we
truly intend to serve their interests, we need to be informed and knowledgeable regarding the full
range
of
options.
In cases involving divorce with children, where the parties are going to remain (for better or
worse) connected for life, the rebuilding of trust has obvious value. But there are other types of cases
where parties might obtain value by working together to optimize agreements and, perhaps, if all
goes well, even restore positive regard for one another.
Consider, for instance, probate, where the parties are most often family members. Imagine the
benefit to clients who are able to cross paths at family functions without discomfort. Consider disputes between neighbors. Perhaps they don’t wish to be friends, but they might prefer to avoid the
awkwardness of moments when, living in close proximity, they inevitably encounter one another.
Some friends of mine recently sold a lot they had intended to build upon due to conflict with a neighbor. After expending enormous sums of money and emotional energy on figuring out every detail and
paying to have plans drawn up, they gave up on building their dream home. It’s worth noting that
there was no legal impediment to their moving forward. The conflict just soured the experience to the
(Continued on page 14)
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point that it seemed no longer worthwhile. For them, the cost of not being able to resolve conflict
can be measured both in dollars and dreams lost. In collaborative divorce we say, “It’s easy to value
the 401k but what would it be worth to dance at your daughter’s wedding?” Between neighbors,
one might ask “What would it be worth to feel comfortable mowing your lawn or pulling out of
your driveway?” For my friends, “What’s the value of pursuing your dream?” In cases between
businesses, in what ways they might benefit from future contracts or dealings, or perhaps what is
the value of goodwill in the community?
Rather than thinking in terms of which style of mediation is “best” overall, ask which style is best
suited to a particular case. It’s important to understand that mediators are not limited to one approach. In my view the best mediation occurs when styles are mixed and matched across the entire
range of options.
I’ve seen high quality evaluative mediation (conducted by mediators whose skills I admire)
where, after shuttling back and forth for a time, a potential opens for the parties to talk directly to
each other. Unfortunately, sometimes the mediator, though skilled in the evaluative model, lacks
confidence that he/she will know what to do if conversations become heated. Therefore, a mediator may have a blanket prohibition on parties being in the same room. As a result, the opportunity
for deeper resolution is lost.
At the other extreme, a mediator religiously committed to non-evaluative approaches or to always being neutral may avoid telling parties that they’re turning down deals better than any result
likely to be obtained in court. In addition, power imbalances can render non-evaluative approaches
inappropriate.
For these reasons, attorneys and judges should be well versed and comfortable with the entire
range of conflict resolution. In my view, many cases in which evaluative mediation is reflexively employed would benefit from non-evaluative approaches. When parties limit themselves to evaluative
mediation, quite often a very real potential for a far better (more satisfying and lasting) results is
foreclosed.

Though employing a mediator knowledgeable in a specific type of law can be helpful, keep in
mind that it may not be essential to a particular case. I say this in part because peacemaking skills
are typically overlooked and undervalued. Enormously effective mediation can occur without the
mediator knowing substantive law because he/she guides the parties beyond conflict by helping
them to see each other’s points of view and appreciate what the other is up against rather than by
pushing toward a particular outcome. At the same time, there are cases where it’s helpful for the
mediator to be well versed in law.
When attorneys have a challenging dispute that they and their clients are committed to settling,
it might be wise to consider breaking the mold. I say this because it takes tremendous time, energy
(Continued on page 15)
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and commitment to develop peacemaking skills. Litigators typically spend the bulk of their time developing litigation skills. Litigation and peacemaking are very different domains. And the people
who develop one set of skills are typically not the same as those who are drawn to the other.
When it comes time to mediate, litigators typically favor evaluative mediation because it makes
sense to them. Other approaches may seem impractical, even nonsensical. So they hire an evaluative mediator with expertise in the legal issues presented. However, a mediator who understands
law well but isn’t trained in conflict resolution is likely to miss all sorts of cues and opportunities
that could have led to an easier, more effective, satisfying and lasting settlement.

In dispute resolution centers around the state, co-mediation is common. Co-mediators in that
setting are typically teaming in a facilitative model, often with far more effectiveness than a single
mediator alone. Co-mediation can also be employed in settings where the mediators have complementary approaches. If one has expertise in the evaluative model (including a knowledge of substantive law) and the other has a broader range of conflict resolution skills, all sorts of possibilities
may open that would have been out of reach had either been employed alone. Mediation styles
can be mixed and matched as long as the mediators share the stage well. It’s completely possible to
explore feelings and needs in one moment, facilitate dialogue the next and provide appropriate
evaluative feedback in ways that do not prevent interest-based explorations from unfolding.
Yet another creative option is to employ an evaluative mediator but bring in another attorney
with an understanding of interest-based negotiation to consult regarding settlement possibilities
that might open at mediation or even to represent the client in the mediation setting. Our community includes numerous collaborative attorneys with expertise in spotting opportunities for win-win
settlement that those less practiced in interest-based negotiation might miss. I’m sure there are
other ways of merging conventional legal approaches with the power and potential of the full range
of peacemaking options. We are limited only by the extent of our willingness to be creative and try
novel approaches.
Conclusions

When I practiced in another jurisdiction, experienced attorneys were asked to volunteer time as
pro tem judges to conduct settlement conferences to help lighten the court’s load. Most of us
made ourselves available because it was an honor to be asked and a nice way to offer something of
value to the community. Each of us brought a unique skill set to such work. Since I’m a mediator/
attorney who loves facilitative and transformational approaches to resolving conflict, I was open to
opportunities to use those skills even though we were in clear evaluative territory – a week shy of
trial, with parties firmly entrenched in their positions and cases that had defied earlier attempts to
settle. We were given an hour; not much time to discuss settlement, let alone explore underlying
interests. Our job was to see if we could at least narrow the issues that had to go before the judge.
(Continued on page 16)
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Even in this setting, on the verge of trial, with so little time, there were occasions when miracles
happened. That’s because people are human. We all have basic needs to be seen, heard and understood. It wasn’t uncommon for a party to express emotion. Attorneys and evaluative mediators most
often dismiss emotions as irrelevant and outside the scope of the discussion. But if, when appropriate,
one asks questions to help bring underlying needs to the fore, sometimes the person will speak authentically. In fact, often that person will feel relief at having the chance to speak and be heard around
feelings and needs that weren’t encouraged before. And sometimes the other party listens and reciprocates. Though certainly not true in every case, there were times when, much to the astonishment of
all present (myself included), the discussion would shift rapidly in unexpected ways. Sometimes seemingly intractable cases settled once the parties had begun touching into the underlying feelings and
needs that had been fueling the litigation.
It is my hope that as the legal community becomes familiar with peacemaking approaches beyond
the scope of the evaluative model and sees that they work, facilitative and transformational approaches will be routinely employed. I feel confident that those who explore those possibilities will be rewarded with clients who are far more satisfied with each of us and with the legal community as a
whole. In addition, the approaches advocated in this article can result in far higher levels of professional satisfaction for us, the ones on the front lines of conflict and in the trenches. Litigation carries
enormous downsides for professionals. When effective peacemaking approaches are employed, unhappy clients, bar complaints and negative online reviews become rare. Thank-you notes and positive
online reviews become the norm.1 Coming to work becomes fun. One feels a sense of satisfaction because clients are appreciative and one has a sense of making a positive difference in the world.
Endnotes
1I share the following comment not to show off. We all have our share of appreciative clients. Rather, I reference this recent Google review to illustrate how enormously satisfying this way of approaching cases can be (at least on those occasions when all the pieces fall into place).
A party to a mediation recently wrote, in part: “When my husband of 32 years and I sought . . .
help to dissolve our already-broken marriage, (we received assistance that) . . . transformed us individually, and as a couple. (We learned) about the nature of healthy and unhealthy relationships along with
the reality and pain that comes as they are dissolved. (We explored) the deeper levels of complex emotions that can arise as well as how to navigate the tumultuous waters of grief as we face the loss of relationship. After attempting to agree on financial matters and getting nowhere, we were challenged to
confront the underlying issues in our marriage by naming them, owning our own decisions and actions,
and asking/granting forgiveness for the ways in which we each hurt the other. . . . This one session was
transformational for each of us because it brought to light some core issues that had truly never been
understood, or effectively addressed. It also provided us with a sense of closure for our relationship that
felt respectful, loving, and authentic. That propelled us to move forward in coming to agreements that
will allow us each to live independently, without the burdens of a win/loss situation. (This approach)
left us feeling healthy and whole and ready to move forward . . . .”
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Thursday, Sept. 22, 2016
9:00-12:15 am
Mount Baker Theatre Encore Room
104 N. Commercial Street, Bellingham, WA

Social Media for Lawyers/Using Technology in Practice
Cutting Edge Ways to Gather Evidence
Speaker: Bellingham Police Detective Scott Matsudaira
With BPD since 1991, Det. Matsudaira is assigned to the Crime Scene Investigators Unit, where his duties include examining, analyzing and securing electronic evidence. He is a past president of the Washington State High Technology
Crime Investigation Association and is certified in several areas of computer forensics.
Ethics of Attorney Use of Social Media, Confidentiality and Disclosure
Speaker Briteney: Mercer, Of Counsel, Schroeter Goldmark & Bender, Seattle
Ms. Mercer will share what she has learned about online data and social media in her work defending clients charged
with DUIs and other criminal traffic violations, domestic violence, serious crimes, and misdemeanor charges.
Panel: Taking Control of Your Online Image & Employing Social Media as a Marketing Tool

LAW Advocates Executive Director Michael Heatherly will moderate this discussion. Panelists will include Ziad Youssef,
creator of Bellingham-based MyTrafficMan Legal Care Center(TM), an innovative user of online and social media resources, and Shawn Kemp, CXO and Co-Founder of Action Sprout, a Bellingham-based tech firm with apps to help organizations optimize their use of Facebook.
3 General CLE Credit Pending

Registration Form

Morning Session

Materials will be distributed to attendees electronically the week prior to the CLE.
LAW Advocates offers CLE material printing services for the flat fee of $35.

Name: __________________WSBA#_______
Email: ______________________________
Phone:______________Fax:_____________

Check enclosed
Mail registration form to :
LAW Advocates , PO Box 937. Bellingham, WA 98227
Ph.:
671-6079
Fax:
671-6082
Email: bernadette@lawadvocates.org

Per
CLE

Early Bird
Rate

Season
Pass

Standard Price

$135

$115

$400

WCBA Members’ Price

$110

$90

$300

Government Attorneys

$70

$60

$190

Group of 3 Students

$50

$40

$135

2016 Rates

(before
10/30/2015)

 I have included an additional $35, please print
my materials for me.
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Thursday, Sept. 22, 2016
1:45 - 5:00 pm
Mount Baker Theatre Encore Room
104 N. Commercial Street, Bellingham, WA

Make Technology Work for You
Forget Bells & Whistles: Make Technology Work for You

Peter Roberts, private practice management consultant for lawyers
Mr. Roberts is the former Practice Management Advisor in the Law Office Management Assistance Program (LOMAP) of
the Washington State Bar Association, where he served for 13 years. He is active in the American Bar Association Law
Practice Management Division Law Firm Finance Committee and Legal Technology Resource Center as well as GPSOLO
Division. He is a frequent speaker and has consulted with over 1,000 attorneys.

Solving Mysteries for Legal Firms: Interesting Tales from Computer Forensics
Gordon Mitchell, “The eSleuth,” Seattle

Mr. Mitchell runs a Seattle-area company providing computer forensic services and inspections for electronic eavesdropping devices. He has a Ph.D. in electrical engineering from the University of Washington and is certified in physical
security, computer incident handling, and computer network security. Using true-life examples, he will address such
topics as getting strategic facts for lawyers, investigations that lead to testimony in civil and criminal cases, recovering
deleted texts from cellphones, uncovering facts to make threat assessments, and foiling office embezzlers.
3 General CLE Credit Pending

Registration Form

Afternoon Session

Materials will be distributed to attendees electronically the week prior to the CLE.
LAW Advocates offers CLE material printing services for the flat fee of $35.

Name: __________________WSBA#_______
Email: ______________________________
Phone:______________Fax:_____________

Check enclosed
Mail registration form to :
LAW Advocates , PO Box 937. Bellingham, WA 98227
Ph.:
671-6079
Fax:
671-6082
Email: bernadette@lawadvocates.org

2016 Rates

Per
CLE

Early Bird
Rate
(before

Season
Pass

10/30/2015)

Standard Price

$135

$115

$400

WCBA Members’ Price

$110

$90

$300

Government Attorneys

$70

$60

$190

Group of 3 Students

$50

$40

$135

 I have included an additional $35, please print
my materials for me.
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Ramblings of a Small Time Country Lawyer
~By Rajeev!

Adjusting a Law Practice to Accommodate
a Child.
Subtitle #1:
Subtitle #2:

Part 1 of 216.
Savitri and I.

Leading up to the birth of my daughter, I mused about the impact it would have on my law practice. You might also recall that I
hoped she could come a day late so I could be in court. She did me
somewhat better and came 4 days early, on a weekend. A very considerate child. That being said, the steps I took to reduce my workload (and income!) have been very much worth it.

Savitri Eréndira Majumdar
WSBA# 39753-B
Every lawyer who has a child has to make a choice about what to prioritize, family or clients.
While the answer sounds obvious, I suspect the RPCs disagree with your answer, and you must recall
we are a profession and not a trade. We are in fact professional bodyguards with both confidential and
fiduciary duties, educated and trained to throw ourselves between our clients and certain legal harm (or
at least to tell them not to stand there in the path of the oncoming legal train), and to rescue them from
problems other people have created (though self-inflicted wounds seem quite common). Apparently,
and regardless of the RPCs, like many of us I have more interest in my daughter's problems than taking on more of other people’s problems. And it shows: my clients are not getting evening and weekend
service and are being made to wait in a queue.
As both my Wife and I work full time, there is really no other choice; I have to take responsibility to my daughter’s successful survival and upbringing. I mean, we only have a few years until she
become eligible for the national spelling bees and math olympics anyways, we can’t waste time. Plus,
I seem to really like her. She laughs, and burbles and looks at me with crinkled smiling eyes. She
smells good and is usually polite to strangers. She is my little buddy and crown heir.
Yet still, I do need to eat, and she needs to eat. And clients won’t just give us money to eat without doing something in return, so I work. I would say I have reduced my workload by about 60%. In
figuring out what to cut, I took the immensely satisfying step of firing my least favorite clients. You
know, the ones who just make everything around them miserable. We should be doing that anyways,
but first step is first. In fact, I fired my least favorite client ever. I say that with little reservation, even
though he or she always paid their bills on time and never complained. You would think that a bill
paying client is not the one you want to fire when you are slimming down, but clients like that always
have other costs. Deep empty voids of negativity, unscrupulousness and heartburn that perpetually
threaten to suck you in. I don’t want that to be in my head, such that I bring it home to my family, they
deserve better than that, and children are remarkably influenced and molded by the stress levels and
personas of their parents in their formative years.
Next, you have to stop taking “emergency” or “rush” jobs. You have to embrace the mantra that
‘bad planning on your part, does not constitute an emergency on my part.’ We all know, however, that
(Continued on page 20)
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clients are not always responsible for sudden emergencies, it is not
always a lack of planning. Still, it’s a lifestyle choice, and there
are younger and hungrier attorneys, as well as attorneys willing to
bill an 80 hour week, in the county who can take these cases. This
is actually more difficult for me than I expect, because I am fairly
prone to overextending myself in empathy to the poor soul showing up on my doorstep. Fortunately, I have my trusty paralegal to
block these persons before they get to me! (A great solution to the
weaknesses of the human soul that law school didn’t quite manage
to crush).
Finally, I just had to make the plunge and cut away entire
practice areas. As you’ve read previously, a small town attorney
has to cover a lot of bases. Covering a lot of bases can only be
done if you have time to sit, think and research MORE than a normal attorney (i.e. a specialist). If you want to spend more time at
home with baby, that doesn’t work. So no new case types, and
cutting away case types that take up the right amount of space.
But how much should one cut away? We can figure that out
by figuring out our pure monetary needs. Okay, first we have to
worry about the necessities: food, mortgage/utilities, medicine
and dry cleaning. Next, we have to account for secondaryJustice Yu is a fan.
needs: transportation, Mountain Dew and trashy novels. Great, we’re doing okay, it’s not that much.
Finally, as our Third Order concern, we figure out what the tuition, room and board at Harvard is in
today’s dollars… approximately $63k. Multiply that by 4 years of college, and divide by 18 years
until she is approximately expected to leave the nest, and divide again by 12 months. So, I have to
save $1,167.67 a month, AND invest it at a rate that will at least keep up with inflation, OR save less
and beat that rate of return. Shoot… okay, my formula is starting to break down, especially as if I
want to retire from practice before the grave, I have to save a similar amount, we’ll call that a 4th Order concern. Okay, I can fix this WITHOUT working more than 40 hours week, no problem. I won’t
retire, and Savitri will delay college until she is 27. See? No problem.
Yeah, I am not sure exactly how this will work,
she may have to go to either Stanford, Princeton or
Whatcom Community College instead of Harvard.
But I do know that we are having a blast. She’s
been to Municipal courts, Superior Courts, Appellate
Courts and… she made Supreme Court Justice Mary
Yu’s Facebook Page.
She’s visited my office, LAW
Advocates and the WSBA. She’s helped me file papers,
and I even typed this article one-handed as I tried not to
drop her in the other. She’s got a good start on a legal
career for a three month old.
P.s. She’s REALLY excited about the LTO Banquet on
October 21st, and hopes to see you there!
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You are reading this aren’t you?
You too, should be advertising
right...
HERE!
New and Old Sponsors… did you know
as of today, if you pay your sponsorship for 6
months or more in the WCBJ, you get a 5%
discount? If you pay for a year or more, you
get a 10% discount!!!! Who knows what the
Editor will offer you if you want to pay for a
decade in advance?!!!!!!!!
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RESORT TO CHEAP SELF-PROMOTION!

Advertise in
the Newsletter
Admit it. You read the ads in the Newsletter to see what’s
going on. So does everyone else. If you have a service to
offer to your colleagues in the local legal community — or
if you just want to show off — you won’t find a cheaper,
easier way to do it.

1/8-page . . . $35/mo.
2.46”H x 3.86”W

1/4-page . . . $50/mo.
5.00”H x 3.86” W

1/2-page . . . $75/mo.
5.00” H x 7.90” W

full page . . . $100/mo.

1/2

10.00” H x 7.90” W

1/8

And it’s easy to place your ad

E-mail your ad as an MS Word .doc, MS Publisher .pub, .JPG,
.GIF or .pdf file to:
rajeev@northwhatcomlaw.com
We’ll get it in the next issue and bill you. Pre-size the ad if you
know how. Otherwise, tell us the size you want. Questions? Email Editor Rajeev at the above e-mail address, or call (360)
332-7000 .

1/4

