WHATCOM COUNTY BAR

JOURNAL

AUGUST

www.whatcombar.org

2016
2015 WCBA Officers
President:
Vice Pres.:
Secretary:
Treasurer:

Journal Editor

Tom Lyden
(360) 296-0344
David Brown
Lisa Saar
Burton Eggersten

Mr. Rajeev D. Majumdar
(360) 332-7000
rajeev@northwhatcomlaw.com

Top Stories!

Fatality
District #2 WSBA Board of Governor (Elect) Report

Your Regular Favorites!
The Presidents Column—
Classifieds—
Pro Bono Connection—
Civil Procedure Corner—
Another Road Home—
Rajeev’s Musings—
Fantastic Ads & Deals!—
Bar Meeting Minutes—

9-11
4-7

“Sour Gripes”
Jobs, office space & services!
Fall/Winter CLE Lineup
Busy Litigating
“The Range and Breadth of Mediation, Part 2”
“Timber!!! ”
Our Proud Sponsors
no meeting last month

Special Announcements!

Fall/Winter—:Local CLE Lineup!!! (Sept. 22, Nov. 17, Dec. 8)
Goldmark Nominations
Legal Notice re: Ride the Duck Accident on Aurora Bridge
Request for Qualifications for Pro-Tem Judge Services

BAR LUNCH
The monthly bar lunch and meeting will not be held in August and
will return in September, but the Editor strongly encourage you to
eat lunch anyways as it is part of a balanced day and will keep
you from crashing in the late afternoon.

2-3
7
8
n/a
13-16
17-18
19-24
n/a

8
12
18
24

Superlative
Disclaimer:
The information & various articles contained within this publication have not been checked for
accuracy. All opinions expressed
are those of the authors and do
not reflect the opinions of the Bar
Association, the Journal, or the
agents thereof.

PAGE 2

WHATCOM COUNTY BAR

A U G U S T 20 16

The President’s Column
By Tom Lyden, WCBA President 2016

Sour Gripes
Tonight I listened to the Democratic National Convention finish up
on the radio. Spoiler: Hillary got the party’s nomination. I am sure that
none of you reading this are cynical about the political season that is upon
us as I am, but by about Day 2 of the Republican National Convention all it
really sounded like was Charlie Brown’s teacher speaking in muddled
trombone. It is enough for me to start fantasizing about living in a Waldenlike setting where T-Mobile service and internet connections are absent.
Anyone that knows much about me probably knows my political bent;
however, I am going to spare all of you any petty diatribe about how national politics is ruining
primetime T.V. right now. Instead, I would like to turn to things much more trivial and give you my
current list of petty gripes.
Jarts. J ar ts is shor t for J avelin Dar ts. It’s a lawn game wherein you throw a javelin dart at a
round target – pretty basic. It’s fun because the jarts are metal-tipped and weighted so they arc well
and stick into the ground firmly when thrown high. And they are kind of dangerous, which adds an
element of fun. Unfortunately, a couple little kids got hit in the head in the late 1980s and the Consumer Product Safety Commission banned them in the U.S. Canada followed suit in 1989 and now
we have bean-bag tipped jarts that are not nearly as fun.
My childhood included jarts and I yearn for the simpler times when alcohol mixed with steel
tipped lawn darts was savory fun. In reality, I really wish that we could actually see if it was possible
to have jarts that stuck in the ground and were also safe. Can I please have access to this game, again?
I can buy an AR-15 but no jarts? What would Benjamin Franklin say?
Bicycles on the sidewalk. I don’t have any statistics to back this up, but I am pretty sure that it
is more dangerous to ride your bike on the sidewalk than to ride on the street. Why? Because cars exiting/entering driveways or making turns can’t see you moving four-times the speed of a pedestrian in
enough time to avoid crushing you like the idiot you are. Sure, it seems much safer, and often probably is when you are riding in a quiet suburban neighborhood at 2:00p.m. in the afternoon and you’re
10-years-old! For the rest of us we need to r ide on the street. Washington law states that bicycles
shall be subject to the Rules of the Road as though they are motor vehicles. You cannot drive your car
on the sidewalk, so logic follows…stop riding on the sidewalk!
Bikes are not pedestrians. Car s that stop to allow bikes to cross the road as though they
were pedestrians is massively frustrating. If a person is walking with her bike then the person is a pedestrian. If she is riding a bike then not pedestrian. Simple (and, of course, you can use extra caution
for kids).
Bicyclists without helmets. Last bike gr ipe. C’mon people! This is a no brainer. Teenagers
and college kids I can understand because they are still image-conscious and feel immortal (but still
dumb). The rest of us with fully developed frontal cortexes? Put on a helmet – your hair probably
doesn’t look that great even without helmet head.

A U G U S T 20 16

WHATCOM COUNTY BAR

PAGE 3

(Continued from page 2)

The National League letting pitchers hit. Sor r y for the spor ts gr ipes, but I still gently
shake my head each time I watch a National League baseball game and have to watch the “easyout” pitcher at bat. I am pretty sure I have heard all of the arguments that National League loyalists
pitch in support of the status quo, but using a designated hitter is so much better.
Unsportsmanlike Conduct penalty for touchdown celebrations in the NFL. When a
player scores in the National Football League he cannot do anything but spike the ball, high-five or
jump into the bottom row of fans or a 15-yard penalty will be assessed. I love football and was always told “you can dance and celebrate all you want when you get to the NFL” when I was a player. Now it’s not allowed. You should get 15 seconds to do whatever you want that is not offensive
or taunting to the other team. Some of my favorites are the “Ickey Shuffle” and “Football Grenade.” They give the game a little more edge and have created some pretty memorable celebrations.
Bathrooms without soap and/or a towel to dry your hands. I can let this slide if you are
a college kid in your first apartment or are just a lazy bachelor, but the rest of us (especially businesses) need to get this on figured out. We’ve come a long way since the super-long cotton towel
loop thingy that used to be in business restrooms, but I still expect a towel of some type in every
bathroom in the industrialized world to dry my hands.
(Re)Posting stale news stories on social media. You are not Kar l Rove or David Axelrod
and thus do not need to perpetuate the political propaganda machines associated with the likes of
these two. Seriously, stop breaking the internet with this stuff.
Open containers. I have lived in both Las Vegas and Butte, Montana – places that allow
(ed) open containers of alcohol in public. Yes, a little messy and a bit raucous, but also super fun. I
certainly get the drinking in the park problem, that a 20 year old kid might get a hold of an Old Milwaukee’s Best Ice, and that broken glass on the beach is simply idiot art, but this is America. In addition, the whole paper bag over the tallboy exception to this rule is insulting to all of us. Maybe
just for a few holidays, street parties, etc.? For a few hours where we can all be together and not get
shaken down for $5-$10 a beer that we may not even really like. I could even handle a wristband
and a cordoned-off area, but I would still gripe about it.
People that turn my music down. My parents repeatedly told me that I would be able to
have the music as loud as I wanted at my own house when I grew up. Lies! My kids and spouse
turn my music down all the time and often use the “sleeping baby” excuse. So lame.
Texting while driving. Holy addiction to a toy Batman! My front room window sits just
above street level and during the evening hours I can see when a car is illuminated with a phone
and somebody is looking down at it while they are driving. I see it when I am driving all the time,
as well, because I drive a tall SUV. It’s as inconsiderate as it gets since it puts other people in danger. Stop it, people!
ing.

Thanks for reading my gripes. Enjoy the summer and I will see you all at September’s meet-
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BoG Corner, August 2016

By Rajeev D. Majumdar!, WSBA BoG Governor-Elect, District #2

Distributed to the Bar Associations of Whatcom, Skagit, San Juan, Island and Snohomish Counties

My first promise in running to represent District #2 was to be accountable to the WSBA
membership in District #2 and to report to you regularly. While the WSBA could grant me access
to their e-mail lists and distribute information that way, I prefer to keep control of what I send out.
Further, I feel the local county bar associations are where most of our honest internal-dialogue as
attorneys occurs, so I am going to try to produce this column after every significant BoG meeting,
which should occur about once every two months.
For those of you who don’t know me or who don’t follow my regular Whatcom County Bar
Journal column, I’m known for my irreverence and narration of my experiences as a small town
country lawyer. So, there will be some first person reflection, but this column will (attempt to) be
more serious than those who know me might expect.
Also, I am going to let you know what of import is occurring, especially what needs your
attention. “Needs my attention, I thought that’s what we elected you for?!” That’s right. In the
few months that I have been privy to the internal workings of the WSBA, I can confidently say
that important decisions are being made that affect your practice, private or public, and that the only way the BoG can make accountable and effective choices is by hearing from the membership.
More on that a few paragraphs down– but if you want to get right to the heart of the matter, skip
the next two paragraphs.

Seattle
At this time, I’ve ventured forth twice from the bosom of District #2 on WSBA business.
First, for a WSBA BoG “Orientation” in the downtown nightmare of the Big City. This consists of
rounding up all the newly elected or appointed members with the WSBA staff, the Executive committee and the outgoing BoG members at WSBA HQ. I have to say, I am very impressed with the
other new BoG elects, they all seem very keen to press for the rights of the members. People
come to the BoG with all kinds of different backgrounds, some with no experience in governance,
budget or non-profits, some with plenty– they have to cater, of course, to the assumption we have
no experience. I have a Masters in Public Administration, and have quite a bit of experience working with and for both governments and non-profits, so I had a little extra mental space to devote to
getting to know some of the executive staff at the WSBA. A talented group. Like any group pushing a vision, however, they can be defensive when pressed. I was surprised by the sharpness of responsive retorts when BoG elect for District #9, Dan Bridges, had some probing questions. The
day was generally welcoming though, and I was really only disappointed by two things: 1.) What
seemed like a joint staff/BoG exec defense or non-explanation as to why the WSBA Magazine didn’t cover WSBA BoG business in greater depth- something I would like to see change; and 2.) a
particularly strange comment from an executive staff member about what the lesson of the referendum was: “it was that we need to do a better effort at building community” - I think the lesson is
that the WSBA members are demanding more transparency, especially regarding numbers and decisions. One of several positives I took from the meeting: although we still need to see more representation from the public-practice sector in future, I really appreciate the diversity in practice areas that the BoG has achieved compared to previous years.
(Continued on page 5)
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Walla Walla
In late July, I had the pleasure of being a front-row observer at the BoG meeting in Walla
Walla I’ve been to previous BoG meetings, but this was different because ever since I was elected,
the membership has started lobbying/informing me of issues at hand. This was very helpful because, when I received 800+ pages of advance materials, it really helped me drill down to the critical information the membership cares about and de-code the conversation in the meeting. I won’t
bore you with the routine and procedural, but instead I will highlight a few issues that I personally
think need your attention and input:
Proposed Amendments to the Bylaws:
You may have heard about this already if you belong to any Bar Sections, as the Bar Section
Leadership has been very vocal and hostile to the proposed amendments. I have to say I agree with
them. The proposed amendments are sweeping… though it is actually hard to make that statement,
because the “chase the monkey around the table” dialogue in Walla Walla at the pubic session revealed that the proposed documents were not final, and a final version would not be released until
sometime in mid-August after a Bylaws committee meeting. This is extremely troubling because,
even though a final version has not made public, the BoG has fast-tracked their passage, calling for
a special meeting in August for a first reading, so that they can pass them at the regular meeting in
September… which occurs before any of the new BoG elects take office. Does that seem right to
you? Trying to rush through bylaw changes that have not even been made into a final form the
membership can see on the WSBA website or in the WSBA magazine and comment? I stood up
and raised that issue and asked the BoG to make a motion to strike the special meeting and allow
the reading to occur in its due process, but no motion was made and the virulent response I got was
that, and I paraphrase: “The public had plenty of time to come to meetings over the last two years
when these were being discussed, and there have been over six public workgroup meetings that was
on the WSBA calendar that people could have noted and attended.” That doesn’t cut it. That isn’t
transparent. That doesn’t facilitate an awareness by the membership. That isn't informing the
membership.
So, what is in these Bylaw changes that the membership has informed me they find objectionable? Now, mind you, who knows what will be removed in the final version, but this is what
has been objected to:
1.

2.

3.
4.

Expanding the BoG number to an amount beyond that allowed in the Bar Act (RCW
2.48.030) adding three unelected non-lawyers, effectively reducing the proportion of voting BOG members that are democratically elected by WSBA members. These additional
members would be appointed by the Supreme Court, presumably with the input of the
staff.
TWO of those three would represent LLLTs, though I also heard alternatively that they
meant LPOs also… either way, given that about every 3,800 attorneys are represented by
ONE of ten elected BoG members, the 776 LPOs and the 18 LLLTs might be a bit overrepresented by TWO appointed BoG seats in this scheme.
Removing the word Association from the WSBA and striking references to the WSBA
serving its members and the membership.
Revoking the membership’s ability to set bar dues (and resultantly budgets) by retro(Continued on page 6)
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ceding that duty to the Supreme Court. Regardless of how one voted on the Referendum a few years back that lowered bar dues, I think this is a slap in the face to the members that exercised their right to manage their bar association.
If you want the WSBA to continue as your professional association in which you have a say, you
should gather a group and attend one or more of three upcoming meetings at the Seattle WSBA
offices and show that you care about these issues:
Aug. 8, 2016 - Public Bylaws Workgroup Meeting, WSBA office, 8 a.m. – 5 p.m.
Aug. 23, 2016 - First Reading of Proposed Bylaw Amendments – Special BOG Meeting: WSBA Conference Center, Seattle (webcast), 10 a.m. – 3 p.m., materials deadline: August 15, 2016.
Sept. 29-30, 2016, Action on Proposed Bylaw Amendments – BOG Meeting, WSBA Conference Center, Seattle
(webcast), materials deadline: Sept. 14, 2016.

And you should write to the members of the Bylaws Committee and your BoG representatives:
http://www.wsba.org/Legal-Community/Committees-Boards-and-Other-Groups/Bylaws-WorkGroup

WSBA’s move to ban spiritual/cultural practices
Though there was no complaint that initiated this staff review of policy, a proposal was put
forward to ban spiritual practices at events associated with the WSBA. This is one of those solutions out looking for a problem. And the problem it found is probably not the one the WSBA expected. The Indian Law Section made a more than impressive rally of its membership to attend
the meeting by phone and submit a formal protest letter declaring the WSBA to be culturally incompetent and offensive. They also submitted to the BoG an outpouring of supportive-objections
from individual attorneys of all faiths, tribal court judges, tribal community members, Minority
Bars, the Spokane County Bar Association Indian Law Section, and other WSBA and ABA Sections. A representative from the Loren Miller Bar also eloquently objected, as did a representative from the Family Law section. The speakers on the phone spoke about how Native Law and
Cultural practices were intertwined, and how after 300 years of colonial powers stripping them,
the WSBA shouldn’t facilitate this further attempt to strip culture from those without power. Particularly moving was a personal story bravely shared by attorney Diana Bob, who happens to
originate out of our District #2. Another letter I read spoke of a concern about this resultantly
barring CLEs on Jewish or Sharia law or other cross-disciplinary educational opportunities for the
membership. I think the Indian Law Section letter has done us all a favor, stating simply:
The proposed policies and the briefing memo prepared by WSBA staff do not (1) confirm that
there is presently a problem or issue that needs to be addressed, or clearly identify what that
problem/issue is; or (2) seem to appropriately address any issue(s) that WSBA is currently facing. In particular, the 2nd proposed policy appears excessive and is likely to result in additional
bureaucratic/administrative headaches for anyone involved with a WSBA event of any type.

I made a request to the BoG to publish the letter from the ILS, and that motion was made by Ken
Risenmay, representative for District #1, and it passed, but I have not yet seen it on the website.
Referendum Rights
Originally slated in the Bylaws discussion were proposed obstacles to the membership being able to bring a referendum—however, in the face of early public complaints this is alleged to
be dropped from whatever the final version will be. Great work by the membership who spoke
out against this.
(Continued on page 7)
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Follow-up to the Election:
You might recall I campaigned, in-part, in protest to what I called the Section Workgroup Debacle. I think that was part of a much bigger cry of outrage around the state led by the Section
Leadership, and it worked. The process was reset, and Section Leadership representatives have
been integrated into the workgroup. This will undoubtedly produce a more equitable and transparent result that is understood by the membership well in advance of any passage. Congratulations
again to all the membership that spoke out on this issue and contacted their BoG representatives.
I look forward to working with all of you over the next three years, to keep the WSBA:
~Transparent Financially;
~Transparent in Policy Making; and
~Service Oriented.
By the way, I don’t take office until September, and until then Brad Furlong remains your voting
representative to the BoG. He also happens to be the WSBA President-Elect-Elect (it’s complicated). He’s been a great mentor in showing me the ropes, and a very approachable person. I congratulate him and all of us in District #2 on his appointment to the President-Elect position, and encourage all of you to voice your views to him on the issues facing us.
Warmly,

Rajeev Majumdar

Classified Ads
Free to all WCBA members & firms
e-mail ad copy as MS Word .doc file to:

rajeev@northwhatcomlaw.com
by the 15th of the preceding month
Questions? Call 360 527-9400

Office Space Available – Bellingham Towers - 119 N. Commercial Street – downtown! Just down
the street from City Hall, the Court House and the Federal Building. If interested please call 360-6471916 x 112 or email: robbi@hollanderinvestments.com. Conference room available for Rent to Tenants and Non-Tenants.
Attorney Available to Assist with Overflow Work. Former Sole Practitioner licensed in both
Georgia and Washington, will assist with your Overflow needs; now you can have the part-time assistance you need, when you need it. Professional and dependable. Can work on-site or off-site at my
own well-equipped home office. Rates variable by complexity of work; minimum 3 hours. Contact
me directly as follows: Carol Sheppard (770) 366-8186 or CSSheppard100@gmail.com.
Assistance in Serious Cases: J ust moved to Bellingham. Recently licensed in Washington, with
42 years of trial experience in Texas, including lead counsel in 2 Capital Murders in the past two
years, and 12 years as a trial judge. Available to assist in preparation and trial of serious cases - criminal and civil. Contact: Norman E. Lanford, Sr., 512-751-1272, or n.lanford@sbcglobal.net.
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By Michael Heatherly
One summer in college I worked at a small aeronautical electronics company on the north side of
Seattle’s Lake Union near Gasworks Park. Part of my job was to wrangle a machine designed to
cut spools of wire to precise lengths and delicately strip the insulation off both ends. The contraption appeared to have been manufactured in about 1928 and meticulously maintained until maybe
1929. By the time I assumed the controls 50 years later I would have been better off stripping the
wire with my teeth and spitting it into a bucket. As it was, the device would run for maybe 12 seconds at a time before jamming and ruining skeins of fancy wire, including my nerves.
The only person in the building who could actually fix the decrepit apparatus was an engineer
who looked as though he might have learned his trade from the Wright Brothers. I would summon
the poor soul to my work station, where he would disassemble and reassemble the machine while
speculating colorfully about why the company hadn’t just sprung for a new machine during, say,
the Eisenhower administration.
The saving grace of my gig was that I also served as the company’s parts go-fer. When something
needed picking up or dropping off at the shops of our various subcontractors, I was dispatched to
do so in the company van. Compared to watching an ancient machine butcher a mile of wire, driving boxes of airplane parts around town was sheer entertainment. I would chug a can of Mountain
Dew™, crank up KJR on the 5-watt dashboard AM radio, and hit the road.
One pleasant afternoon I was dispatched to pick something up from a machine shop in the Wedgwood area north of the University District. I parked and went inside, where I soon found myself in
a brief conversation with the shop manager, who turned out to be a fellow UW student. Of course,
it was difficult to converse amidst the array of milling, drilling and bending machines that ground
away around us. Then suddenly, for no apparent reason, the manager shouted, “Come on!” and
bolted out the back door.
I followed him into a small parking lot just outside the shop. Before I even knew what was happening I entered that weird state of mind where you suddenly feel like you’re living in a movie
rather than real life. As I surveyed the immediate area the first thing to catch my eye was an antique pickup truck. It was unoccupied and sitting normally in a parking spot, but a pair of legs appeared to be sticking out from under it on the other side. I walked around to discover a man about
my age sitting on the ground. His back was against the truck’s running board and his legs were
straight out in front of him, giving him a slightly childlike appearance. He was hysterically repeating, “I didn’t mean to do it!” and, “They’re going to put me in jail!” An older man stood beside
him, his hand on the younger man’s shoulder in an effort to calm him.
I looked out to the street. In the middle of a nearby intersection sat a Plymouth Roadrunner from
(Continued on page 10)
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the late 60s. The muscle car’s front end was mangled, littering the street with broken glass and
metal. Up on the sidewalk a short distance away was a Ford Torino of similar vintage. I recall it
now as being nearly identical to Clint Eastwood’s precious ride from the Gran Torino movie some
years ago.
The machine shop manager and a passerby were already at the passenger door of the Torino. I
joined them and saw that the driver’s door was rammed all the way in to the centerline of the vehicle. The lone occupant was the driver, an elderly man who was unbelted and shoved up against the
passenger door. Both doors were jammed shut, but the windows were down. The machine shop
manager felt for a pulse while the passerby spoke comfortingly to the driver, even though he was
clearly unconscious. The man’s neck was bent at a grotesque angle and his skin was not just paperwhite but translucent. The machine shop manager quietly told us he felt only the faintest pulse.
Within a minute or two we heard a siren, and a Seattle Fire Department Medic One crew rolled up.
They took over and we stepped back. The medics extricated the driver, placed him on the sidewalk
and began the resuscitative effort. It was just like the medical shows on TV, with the black breathing bag, IV’s and defibrillator paddles, but none of it brought the old man back to life.
Most of the gawkers who had gradually assembled drifted away, but I couldn’t let go of it. I stayed
until the Medic One personnel put a blanket over the driver, loaded him into the ambulance and
drove away, with no lights or siren necessary. Only then did I climb back into the company van and
return to work. I advised my supervisor of what had happened and she promptly told me to take the
rest of the day off. She was close to retirement age, and I knew she had been through plenty of ups
and down in her own life. I figured she had a good sense for when someone needed a little space.
I went home, but for the rest of that day and night I could not concentrate. I mean, my brain absolutely would not focus on anything. I was in a constant daze. I’ve heard that described as a symptom of post-traumatic stress, but it’s the only time I’ve experienced it firsthand. The only thought I
could hold in my head was that I had just witnessed the exact moment that someone’s life ended. A
minute before I saw him, the man in the Torino had been just as alive as me. I knew nothing about
him, but he had looked to be in his 70s or 80s. During his lifetime two world wars had been fought,
the Panama Canal had opened, the Great Depression had come and gone, people had walked on the
moon, and computers and television had been invented. Most likely he had fallen in and out of
love, read a few good books, taken kids or grandkids to the zoo, and enjoyed many Seattle sunsets.
And then on one unremarkable afternoon, for no logical reason, he passed through an intersection
at the exact moment a young hot-rodder ran his Roadrunner through a stop sign. The long lifetime
of experience the older man carried with him, every intangible thing of beauty he had gathered,
slipped from his earthly consciousness right there on the sidewalk, witnessed only by me and a few
other startled strangers.
But the world’s wire still needed stripping. Within a day or two the all-consuming frustration of
managing the infernal machine had banished the traffic fatality to the basement of my brain. A couple of weeks later I was in the van again, on a parts run in the Wallingford area. I was stopped at a
red light with only a motorcycle ahead of me. Our light turned green and the bike accelerated nor(Continued on page 11)
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mally to cross the intersection. From my right I saw a flash on the cross-street. A garish orange
Ford Maverick ran the light and plowed straight into the side of the bike. The rider cartwheeled
across the intersection, coming to rest in a heap against the curb. Several of us leapt from our vehicles and headed toward him. Once again I mentally entered the twilight zone, hoping that at any
moment I would awaken to find it was only a nightmare. Miraculously, before we even got to him,
the rider struggled to his feet. I won’t say he was okay, but he was conscious and alert, standing
under his own power with all his limbs appearing intact. By the time I left the scene I was confident he would survive.
I can’t say my 20-year-old mind generated any especially deep thoughts about the two arbitrary
calamities that crossed my path so jarringly close together. They didn’t change my life, but they
have served as a permanent reminder of the sheer randomness and fragility of our tenure in this
world. Every moment each one of us is a fraction of a second or a few inches from disaster—but
also perhaps from a reprieve. Whatever our religious, spiritual or philosophical tendencies, certain
things are out of our hands. Getting comfortable with that idea makes it easier to enjoy all the
good things that happen in the meantime.
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The Legal Foundation of Washington
Call for Applications to Host 2017 Goldmark Intern
The Legal Foundation of Washington’s Board of Trustees Goldmark Internship Committee is pleased to invite legal aid providers across Washington
state to apply to host the 2017 Goldmark Equal Access to Justice Intern.
The Goldmark Equal Access to Justice Internship is a 10-week, paid summer
internship for 2nd and 3rd year law students.
The Application Form can be found on legalfoundation.org (link). The deadline to apply to host the 2017 Goldmark Intern is July 12.

Call for Nominations for 2017 Goldmark Distinguished Service Award!
Each year, the Legal Foundation of Washington Board of Trustees presents
the Charles A. Goldmark Distinguished Service Award to an outstanding individual or organization that has assisted in providing deep and meaningful
access to the justice system.

This is a call for Nominations for the 2017 Goldmark Award. The nomination form and procedures can be found at Goldmarklunch.org The submission deadline August 31, 2016.

SAVE THE DATE!: The 31st Annual Goldmark Award Luncheon will be held
Friday, February 17, 2017 at the Washington State Convention Center.
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ANOTHER ROAD HOME

The Range and Breadth of Mediation
(This is the second installment of a three-part article.)

By Roy Martin

In the first installment of this article on the range and breadth of mediation, we discussed the three
types or paradigms of mediation: Evaluative, Facilitative and Transformative. In this installment we’ll cover the strengths and weaknesses of each approach. In the final installment, I’ll make recommendations
for achieving best outcomes (both in terms of settling cases and maximizing client satisfaction).
Strengths & Weaknesses of Evaluative Mediation
Primary strengths of the evaluative approach are that:
1. The parties (and their attorneys) receive an assessment of the strengths and weaknesses of the case.
It’s easy for litigants and even attorneys to lose perspective. Therefore, it can be helpful to obtain
feedback from a trusted neutral expert. The more respected the mediator, the more likely the parties
will be influenced by his or her opinions. This is why evaluative mediators often have extensive litigation experience.
2. It’s the approach most likely to be effective in highly adversarial settings. It won’t typically produce the
most satisfying win-win results, but it requires no particular openness on the part of the litigants. They
need not be willing or able to talk about underlying interests (as in the facilitative approach) or touch
into feelings and needs (as in the transformative approach) or even be in the same room.
3. It’s the approach that attorneys are most comfortable with. Discussions tend to focus on each side’s
positions (rather than interests or underlying needs) and on what would happen if the case were before the court. Since attorneys have expertise around courts and litigation, their input is especially
helpful. When mediating in this model, it’s beneficial to have attorneys present – so much so, in fact,
that many evaluative mediators will not work with unrepresented parties.
4. In this model, because attorneys are an integral part of the process, it’s least problematic for the mediator to draft agreements for the parties to sign before leaving the session. Each party’s lawyer is
right there to assess terms, suggest changes and bless the final version. (In other forms of mediation
which may not involve having attorneys present at each session, best practice is to give the parties
time to reflect on their agreements, review with counsel, and have settlement documents drafted
after the session. WSBA advisory opinion 2223 posits that it’s unethical for attorneys acting as mediators to draft settlement documents for unrepresented parties. The same is equally true for represented parties whose attorneys are not present at the mediation session.)
Weaknesses of the evaluative approach are that:
1. Since it’s driven so heavily by what the law says and by what the court is likely to order, the parties are
not encouraged to look very deeply at their underlying interests. The mediator might help them to focus on the financial and emotional expense of going to court and on the risk of surrendering control.
(Continued on page 14)
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But that’s typically the extent of the discussion of interests. Settlements tend to be grudging compromises rather than true win-wins, and thus the parties are least likely to feel satisfied with the result. (Their levels of satisfaction will typically be far less than in the facilitative and transformative
models when those models are effective.) Mediators have long noted this downside in their anecdotal observations but just recently, in January 2016, the Maryland Judiciary published a study in
which mediation techniques were subjected to scientific scrutiny. 1 The study found that parties in
evaluative settings felt pressured into agreements and believed that they did not have the opportunity to discuss the most important issues that were bothering them. They were least likely to be
satisfied with both the process and the outcome. They were least likely to feel the result was fair.
They were least likely to feel the result was workable. They were most likely to feel powerless. They
were least likely to feel that they could have made a difference in the outcome. They were most
likely to feel cynical about the court system. They were least likely to feel that anyone involved
(attorney or mediator) cared about them. They were most likely to return to court within 12 months
(the window of the study) to seek enforcement. [It’s also worth noting that this study found the parties no more likely to reach settlement using the evaluative model. The only high level of correlation
with settlement rates was the experience level of the mediator. In other words, the more experienced and presumably skilled the mediator, the more likely the parties were able to reach positive
outcomes.]
2. The parties have least control over the outcome. By turning over the case to experts, they lose their
voice and their ability to explore possibilities that exist outside the limited options available to the
court. Another way to say this is that evaluative mediation, like litigation itself, occurs in the shadow
of the court and is driven most strongly by what’s likely to happen if the case were to proceed to
trial. Other models give the parties far more latitude to look for creative solutions that satisfy both
of them even though the results may differ from anything a court would consider on its own. In fact,
facilitative and transformative approaches encourage the kind of creative exploration that the evaluative model by its very nature discourages.
3. The parties are most likely to feel resentment at a result they perceive as having been thrust upon
them (by judges, the mediator, even their own attorneys). They’re far more likely to resist the orders that result from this type of mediation and they’re also most likely to need the court in the future, either to modify or enforce.
4. Creative possibilities are discouraged or even foreclosed. The vast range of potential options that a
court would ratify but not impose on its own is not explored. The parties are all but certain to wind
up with a result that lives in the shadow of the court. Rather than approaching a blank canvas with a
full palate of colors, they’re stuck with the far more limited options available to a judge.
5. No real healing of underlying needs having occurred, they’re in the most challenging place from
which to parent together or otherwise interact with each other going forward.
Strengths & Weaknesses of Facilitative & Transformative Mediation
Since facilitative and transformational mediation share many strengths and weaknesses, I’ll first
address those common to both. Strengths of these approaches are:
(Continued on page 15)
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1. The parties are encouraged to look at their underlying interests and seek out win-win agreements.
They’re not limited by the narrow range of options available to a court, but rather have the entire
range of creative possibilities available to them.
2. The parties do not give away their power to a stranger who does not know them. Instead, they retain control of both the process and the agreements reached.
3. The parties are most likely to reach agreements that resonate for them as just, fair and workable.
They’re most likely to feel ownership of their agreements since the terms were reached through a
process that maximized their ability to address underlying needs and make their own choices. Since
people feel ownership of agreements chosen freely, it’s unlikely they’ll resist the terms or find
themselves having to file with the court to force compliance or revise the terms.
4. Since attorneys are frequently not present for the bulk of these discussions, facilitative and transformative approaches are typically more cost effective when employed in well-suited cases.
5. Parties are far less likely to be unhappy with the process or to become cynical about “the system.”
They are also more likely to be happy with the professionals involved. In my experience, they pay
their attorneys (and the mediator) willingly and express gratitude freely. Bar complaints become rare when negotiations are interest-based (as in a facilitative setting) or empathy-based (as in a transformative setting).

Weaknesses common to facilitative and transformative approaches are:
1. When attorneys are not present, and even more so when attorneys have not been consulted, the
parties are less likely to understand their rights and obligations. This may make settlement more
difficult because ultimately every agreement should be knowing and voluntary. (For this reason,
though attorneys need not be present under these models, it’s important for parties to review their
tentative agreements with counsel before signing and also to obtain assistance in drafting documents.)
2. Many participants prioritize minimizing costs. Others are afraid that attorneys will not understand
their reasons for negotiating the specific terms of their agreement and try to talk them out of it.
Thus, some couples attempt to avoid attorneys entirely – or simply have a single attorney draft the
documents, leaving the unrepresented party vulnerable.
3. Power imbalance makes mediation in any form difficult and non-directive forms of mediation most
difficult of all. When dealing with parties who have interpersonal relationships, if there’s domestic
violence or other control issues, what looks at the surface like a win-win agreement may actually be
merely another victimization of the disadvantaged party. Therefore, when there are indications of
dysfunctional and asymmetric communication dynamics, caution is warranted. (It’s important for
everyone associated with courts – judges, attorneys and mediators – to be trained in spotting indications of power imbalance. However, it’s particularly important for facilitative and transformational mediators to have such training since they’re often working without the benefit of advocates for
(Continued on page 16)
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the parties close at hand.)
4. Not all people are open to approaches that require authentic communication. Some are not able to
have such discussions because of emotional or cognitive limitations. Others are capable but unwilling
even if it means giving up control of the outcome to a third party. Since the transformative approach
requires the most willingness to explore feelings and needs, it’s the approach least likely to be acceptable to clients who lack an appreciation of its potential benefits.
A challenge unique to transformative mediation in particular is that, with its focus on relationships,
it can seem like counseling. Some people are not willing to discuss feelings or be vulnerable (though it’s
important not to forget that other clients may feel empowered by such an approach). Some may not want
to expend the time, effort or money required to resolve challenges in the relationship (though, again, it’s
important to remember that others may see such efforts as an opportunity to reach the best possible outcome).
Regardless of approach, clients deserve to understand what they’re signing up for including the advantages and challenges of each approach. It’s also important to know that choices regarding types of mediation are not binary. It’s perfectly possible to mix and match styles on the fly depending upon what’s
working in a particular case. There are mediators who stick narrowly to a particular approach but I’ve long
felt it best when mediators have the skill and willingness to navigate the full range of options. Sometimes,
even in a clearly evaluative setting, when everyone agrees an evaluative approach is called for, things will
nevertheless open when a party is given a chance to explore interests, feelings or needs. By contrast, even
in a fully transformational setting, there may be times when a party will benefit from understanding that,
at least from a court’s point of view, an offer that’s on the table would be seen as generous. My preference is to steer clear of an evaluative approach when other approaches are effective because facilitative
and transformative models offer the higher satisfaction and most lasting results. At the same time, it
makes no sense to treat mediation like a religion. Whatever approach produces the best results in a particular case, including whatever mix and match of styles works best for a particular set of disputants, with
their unique mix of strengths and weaknesses, is the right approach for that case.
(End of Part 2. In Part 3 of this article, I’ll make recommendations for achieving best outcomes.)
Endnotes
1- http://www.courts.state.md.us/courtoperations/pdfs/districtcourtstrategiesfullreport.pdf
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Ramblings of a Small Time Country Lawyer
~By Rajeev!

Timber!
Subtitle #1:

Danger, do not try at home if you value life and limb!

As you may or may not know: 1.) I wear suspenders; and 2.) I
live in Whatcom County and love going to the Deming Log Show.
Ergo, I must be a lumberjack. Or at least, I have passing dreams
of being one. After all, I have a chainsaw, an axe, a hatchet, a splitting
maul, a sledgehammer, some steel splitting wedges AND a flannel
shirt. I even have a few non-silk suspenders. I also have a large pile of
wood. Some of it is un-split, which means it is in sections of log. In
order to fit it in my tiny wood stove, I need to split it. Recently, fellow
attorney Bob Och kindly dropped off some sectioned logs, and I thou-ght splitting it would be a good weekend project.

Rajeev in Gear

I hefted my mighty splitting maul and slammed
it down upon the weak-little log section. Or at least I
tried. First swing, strike. Second swing bounced off
dangerously. Third swing stuck perfectly into the log,
and there remained stuck with not so much as a crack
forming. Ug. It’s hot out… what is it, 74 out here? I
think I’ve sweated enough for the day. I went in for a
drink, and contemplated the menacing wood. I quickly
decided that it was the wood’s fault… some wood
needs to cure a little before splitting. Yeah,.. that’s it,
it’s not my lack of hand-eye coordination or lawyer
arms… you know what sounds better? Felling a tree
with a chainsaw! I need to do that. I have this 50 foot
half dead tree in front of my house that is as ugly as sin
and is blocking out the grown of some healthy trees.
That would make a lot of wood for the winter too!
Now, I have “felled” some tiny trees before, but
nothing like this, and not being completely unwise, I
summoned the neighborhood elders to a tree felling
council. My neighborhood is fairly forested, and trees
need to be taken down from time to time and my
neighbors are all avid and talented amateur timbermen.
The trick with this tree, however, is that not only was it
relatively large, but it was right next to my garage and
most paths for it to fall result in blocking the road and/
or crushing a beloved Japanese Maple of mine. We
(Continued on page 18)
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calculated angles, cut brush to make an escape route in
case our plan went awry, discussed chainsaw safety…
this last point, was a particular concern of my neighbors,
because knowing me they wisely had questions as to
whether I should be allowed to own such a tool. After all,
I am an attorney and not a grizzled woodsman. The
chainsaw was a wedding gift from my partner Roger Ellingson, who actually was a park ranger prior to becoming a lawyer… and if he thought I could be
trusted with it, then surely I could!
When one puts together a council of tree felling,
there are many discussions about theory on cutting, especially the final cut that you do on the backside, after
you carve a wedge designed to make the tree fall where
you want it to. Should it be perpendicular to the
ground, should it be on the same angle as the front cut,
or 90 degree to it?, etc. etc. In the end, everyone
agrees… you don’t really know what the tree is going
to do. It could kick out the wrong direction and kill
you, so you need to be mindful. Really getting into the
spirit of Whatcom County, I strode up the tree and started sawing away… which is when I really started to appreciate the enormity of this tree. Though it was not
that enormous on a relative scale, even a fairly young
tall tree weighs THOUSANDS OF POUNDS. Based
on the rings it was 27 years old and while it was somewhat sickly, my adrenalin was way up at the thought of
my calculations being off and crushing a neighbor’s car,
my garage, a neighbor, my self or most importantly, my
Japanese Maple. As I was cutting, I was thinking… there
Ta da!
are professionals who do this you fool, you’re an attorney not a lumberjack. It didn’t help that I kept
cutting more and more of the tree and it refused to fall. Finally, however, I heard the snapping of fibers and movement… I shut off my chainsaw and moved away from the base carefully watching it….
fall 100% exactly where I planned it to with a mighty roar and thump on the road, missing all cars,
garages and decorative trees! I was so proud, I couldn’t keep the grin off my face, though I could
help but notice I was drenched in sweat and my heart was in full fight or flight mode. My neighbors
all congratulated me on not dying.
Huzzah! I spent the rest of the day limbing and sectioning the tree into
manageable pieces and clearing it from the road and my blocked driveway. The
next day, filled with renewed confidence, I set to splitting the wood with my
mighty maul. On the first strike, the wood shattered into perfect thirds, and I declared… “From henceforth I shall no longer be a lawyer, but a woodcutter!” I
then spent the next half an hour, repeatedly crushing my finger, cursing in frustration at the wood’s inability to understand basic physics and deciding that wood
splitting is really best done in the cool of winter. Going inside to soak my hand
under cold water, I decided that I would show up at the law office Monday morning and wouldn’t be moving my family to a cabin in the woods.
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NOTICE RE: RIDE THE DUCKS
ACCIDENT ON AURORA BRIDGE
If you represent someone who was injured in
the September 24, 2015 accident involving a
Ride The Ducks vehicle and a charter bus on the
Aurora Bridge, you are encouraged to file suit
as soon as practical. Significant decisions are
being made on other filed cases which may impact your case.
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In July & Aug., 10% of all proceeds of Express Legal Transcription’s work
stemming from this ad will be donated to LAW Advocates!
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You are reading this aren’t you?
You too, should be advertising
right...
HERE!
New and Old Sponsors… did you know
as of today, if you pay your sponsorship for 6
months or more in the WCBJ, you get a 5%
discount? If you pay for a year or more, you
get a 10% discount!!!! Who knows what the
Editor will offer you if you want to pay for a
decade in advance?!!!!!!!!
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NOOKSACK INDIAN TRIBE
REQUEST FOR QUALIFICATIONS FOR
PRO TEM JUDGE SERVICES
This Request for Qualifications is directed at qualified individuals and/or firms interested in
serving as a Pro Tem Judge for the Nooksack Indian Tribe. The Nooksack Tribal Court exercises jurisdiction over a broad range of civil and criminal matters. A Pro Tem Judge will be appointed to hear cases, as assigned by the Chief Judge, in instances where the Nooksack Tribal
Court Chief Judge is ill, disqualified, or otherwise unavailable. This is a part time, as-needed
appointment, and compensation will be negotiated. Specifically, contractors providing Pro Tem
Judicial services will be placed into a pool and drawn from on an as-needed basis when judicial
conflicts arise.
DUTIES AND RESPONSIBILITIES:
Preside over cases as assigned by the Chief Judge.
Prepare and issue written orders, judgments, search and arrest warrants.
Keep accurate records of cases and court hearings.
MINIMUM QUALIFICATIONS:
Possess JD from an ABA-accredited law school and admitted to practice before the Supreme Court of the United States, or any United States Circuit Court of Appeals, or the
Supreme Court of any state of the United States.
Extensive experience in: (1) criminal case adjudications; (2) juvenile dependency and
delinquency; (3) family law and child support; and (4) general civil case adjudications,
including complex litigation.
Demonstrated knowledge in the following areas: (1) Federal Indian law and policy; (2)
Tribal law; and (3) Tribal customs and traditions.
Is at least 30 years of age.
Has never been convicted or pleaded guilty to any felony, nor been found guilty of
any crime involving fraud or dishonesty.
Maintain a current business license and admitted to practice before the Nooksack Tribal
Court.
Successfully pass a background investigation and drug test.
Interested individuals (or firms) should submit a letter of interest including availability, along with
a current resume and the names of at least three professional references to:
Suzanne Brownrigg, Human Resources Director
Nooksack Indian Tribe
P.O. Box 157
Deming, WA 98244
(360) 592-5176
sbrownrigg@nooksack-nsn.gov
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RESORT TO CHEAP SELF-PROMOTION!

Advertise in
the Newsletter
Admit it. You read the ads in the Newsletter to see what’s
going on. So does everyone else. If you have a service to
offer to your colleagues in the local legal community — or
if you just want to show off — you won’t find a cheaper,
easier way to do it.

1/8-page . . . $35/mo.
2.46”H x 3.86”W

1/4-page . . . $50/mo.
5.00”H x 3.86” W

1/2-page . . . $75/mo.
5.00” H x 7.90” W

full page . . . $100/mo.

1/2

10.00” H x 7.90” W

1/8

And it’s easy to place your ad

E-mail your ad as an MS Word .doc, MS Publisher .pub, .JPG,
.GIF or .pdf file to:
rajeev@northwhatcomlaw.com
We’ll get it in the next issue and bill you. Pre-size the ad if you
know how. Otherwise, tell us the size you want. Questions? Email Editor Rajeev at the above e-mail address, or call (360)
332-7000 .
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