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A Little Less Conversation 

 

Driving Under the Influence is a very notorious crime.  It affects all socio-

economic classes, causes inexcusable carnage on the roads, and consumes a 

huge amount of government resources to combat.  Likewise, the court sys-

tems are heavily dedicated to processing those accused of DUI, and our jails, 

probation departments and rehabilitation programs allocate an immense 

amount of resources in the endeavor of curbing this obvious societal problem.  

Furthermore, there is a sub-industry of lawyers and mental health experts that 

focus their work specifically on those charged with DUI.  Yet we continue to 

see the booming beer brewing, wine making and distilling industries continue to push their products on 

the public while the government levies heavy sin-taxes on the sales.  But the current trajectory of enforce-

ment and deterrence must change as it is quickly becoming anachronistic.  If not anachronistic, it is cer-

tainly not the most effective or efficient way to combat this societal ill. 

 

I wear many hats surrounding the DUI issue.  A sizeable amount of my criminal defense practice is de-

voted to defending those accused.  I very much enjoy drinking beer and find it a very fun social endeavor.  

I have also been cursed to have a loved one killed in a DUI accident.  However, in my capacity as this 

Bar Association’s president I am offering my opinion that the DUI-enforcement and prosecution complex 

has created a behemoth that must be re-imagined in light of technological developments.  The massive 

volume of legislation regarding DUI law has left our courts and probation, prosecution, law enforcement 

consumed by this single criminal act.  Add to this the ever-increasing costs of incarceration and it is truly 

a criminal-industrial complex. 

 

What is troubling to my social and philosophical sensibilities is the toll this DUI complex is having on 

our legal system as a whole.  Because DUI is such a well-known social problem, and because DUI causes 

so much heartache with the citizenry, our legal system has become a political pawn in our endeavor to 

end this plague.  When our courts become politicized in their decision making processes we see bad cases 

creating bad law.   

 

In June, the Washington Supreme Court, en banc, handed down its decision of State v. Mecham, ruling 

that a Defendant who, when under suspicion of Driving Under the Influence, does not volunteer (yes, vol-

unteer1) for Field Sobriety Tests (FSTs) may have their “refusal” used against them as an admission of 

guilt at trial.  The reasoning being that there is no constitutional right to refuse such tests, and thus those 

under suspicion of a crime “refuse” at their own demise.  If this does not strike you as an odd proposition 

based upon your knowledge of the Fifth Amendment of the Federal Constitution and/or Article I, Section 

9 State Constitutional protections then you may wish to stop reading here (but please do not because it 

really is not the point of this column).  I find the Mecham  decision wholly lost in the space that is 

criminal jurisprudence; however, since beginning the practice of DUI defense it does not surprise me in 

the least.  

 

The President’s Column 
  By Tom Lyden, WCBA President 2016 
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Anyone that has defended those accused of DUI quickly realized how sloped the playing field is 

against the defendants. From the fact that the star witness for the prosecution is nearly always a law en-

forcement officer, to the fact there is a computer generated number to tell jurors how drunk the Defend-

ant was, and to how incredible a farce of due process Department of Licensing administrative hearings 

are, the reality is DUI defendants are guilty until proven innocent.  Furthermore, the legal reasoning 

behind requiring a DUI suspect to blow into a machine under threat of license suspension so there can 

be a measurement of their breath/blood alcohol is one of “implied consent” legislation.  For those of 

you that have kept that Criminal Law textbook from law school – go try to find the “implied consent” 

exception to the Fourth Amendment’s Warrant Requirement – it is not real!2  Make no mistake: I am 

biased, I am self-interested, and I am somewhat idealistic when it comes to criminal law jurisprudence.  

But if you really want to find out for yourself, I encourage you to talk to attorneys who have dabbled in 

DUI defense and get their anecdotes as to why they only dabbled.  

 

All this said, it is time for our state, and our society really, to be honest about what is happening: the 

principles of the law are succumbing to politicians’ reelection agendas.  Jay Inslee took office in Janu-

ary, 2013.  Like all of his predecessors, he was happy to sign yet another modification of our DUI laws, 

namely RCW 46.61.5055,3 in July of 2014 while the State budgets continued to be wholly inadequate 

to run a modern state and the legislature sat on its thumbs amidst a standing contempt order to fulfill 

the first order of business in this state – K-12 education.  Since then the legislature has not missed any 

chances to work on the dire threat to existence that Driving Under the Influence poses while continual-

ly ignoring the deplorable education funding status and near third-world approach to mental health our 

state boasts.  

 

DUI legislation has morphed into the lowest-hanging political fruit for politicians, regardless of the 

branch of government they find themselves engaged. The political class is not as sincerely concerned 

about the safety of its citizens as we would be urged; rather, the DUI legislation complex is one where 

politicians know they can do no wrong by continually polishing the turd that is DUI legislation in our 

state.  This is not effective any longer – we have long ago reached the point of diminishing returns 

based on the broken theory of deterrence and rehabilitation.  And not only is it ineffective, it is a waste 

of the valuable resource that is our legislative and governing process, not to mention the skyrocketing 

costs of enforcement, compliance, monitoring and incarceration.   

 

Due to the constant political posturing, media attention and taxpayer funded campaigns warning 

against driving after drinking our legal system has been wholly dragged into the political fold.  Poorly 

reasoned court decisions influenced by the political climate create rifts in our profession, erode the in-

tegrity of the legal institution (as if it needed it), and create yet another issue on the minds, both con-

scious and subconscious, of our elected judicial officials.  If the rule of law is the fabric of a civilized 

society this simply cannot be a good recipe.  

 

But I am here to tell you that this can all be fixed by an initiative that might be condensed into the 

length of a tweet.   

 

One major effective change that has occurred since I began my practice is the advent of the ignition in-

terlock device (IID).4  It is required by all drivers convicted of a DUI (however, not those convicted of 

(Continued from page 2) 

(Continued on page 4) 
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an amended charge such as Negligent or Reckless Driving unless they are repeat offenders).  Like all 

of the DUI laws, the length of the requirement is a calculus based upon breath alcohol test results and 

prior convictions.  Most recent legislation has included pre-trial (while you are still “innocent”) re-

quirements of IID installation in order to be released from jail and enjoying your constitutionally man-

dated due process.   

 

The Ignition Interlock Requirements came into prominent use in Washington State in 2007 (or so) and 

the IID businesses began to flourish.  Now there are several shops in the Bellingham area that install 

and service the IID units.  The devices have evolved to include cameras, GPS and are relatively relia-

ble from a user perspective.  The retail monthly cost of an IID is approximately $65 in Washington, 

but the bill is increased to ~ $80-$100 per month when government assessments are added. That is the 

retail, by-the-month cost for a relatively small market. 

 

Transdermal alcohol sensors have also become the norm in ankle-attached home-detention devices. 

Essentially there is technology available to detect ethanol via contact with the skin. This technology 

may well be the more appropriate avenue to take considering it is much less intrusive that blowing in-

to a little contraption and much more convenient for the driver. I imagine a sensor installed on the 

steering wheel that requires appropriate hand placement at ignition.  

  

To be fair to legislators, this aspect of DUI law may be responsible for the steady decrease in DUI ar-

rests since 20105 (and perhaps even longer – I just did not have time to extensively research the num-

bers). However, I am loathe to give credit to politicians where credit is due to innovation and technol-

ogy.  Furthermore, this incremental improvement cannot continue to be placed upon the back of law 

enforcement, prosecuting attorneys, courts and probation departments when there is a readily available 

technological remedy.  

 

It is time for serious consideration of mandatory Ignition Interlock Devices/ethanol detection device 

on all vehicles, or at least a serious vetting of the idea’s feasibility via research institution based study.  

The DUI problem is real and continues to be widespread across society, and there is a technological 

solution that bypasses political motives and avoids massively expensive, multi-faceted approaches to 

detection, prosecution, incarceration and probation/monitoring rehabilitation.   

 

The Department of Licensing reports that it has licensed roughly 7 million road vehicles as of 2015.6  

There may well be problems with federal rules, massive reluctance of the public to expand the “nanny 

state,” and severe logistical limitations on such a legislative mandate, but it is worth seriously explor-

ing if we truly want to alleviate this societal problem. An independent calculation of the cost-benefit 

analysis should make this a no-brainer. We are all paying for the current paradigm through our taxes 

and I have no confidence that it is in any way an efficient way of governance.  

 

Make no mistake that we should continue to evolve in the area of addiction and behavioral health, and 

by considering a technological solution to a social problem we help move the legal system away from 

being the remedy for mental and behavioral health problems – relief that is desperately needed.  The 

next time you pay your property taxes, see that sales tax item on your receipt, buy gas, worry about 

your loved ones on the road at night, pay your car insurance premium, pay your health insurance pre-

(Continued from page 3) 

(Continued on page 5) 
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Office Space Available –  Bellingham Towers -  119 N. Commercial Street – downtown!  Just down 

the street from City Hall, the Court House and the Federal Building. If interested please call 360-647-

1916  x 112 or email: robbi@hollanderinvestments.com. Conference room available for Rent to Ten-

ants and Non-Tenants.   

CLASSIFIED ADS 
Free to all WCBA members & firms 

e-mail ad copy as MS Word .doc file to: 

rajeev@northwhatcomlaw.com 

by the 15th of the preceding month 

Questions? Call 360 527-9400 

Attorney Available to Assist with Overflow Work.   Former Sole Practitioner licensed in both 

Georgia and Washington, will assist with your Overflow needs; now you can have the part-time assis-

tance you need, when you need it.  Professional and dependable.  Can work on-site or off-site at my 

own well-equipped home office.  Rates variable by complexity of work; minimum 3 hours.  Contact 

me directly as follows:  Carol Sheppard (770) 366-8186 or CSSheppard100@gmail.com. 

Assistance in Serious Cases:  Just moved to Bellingham.  Recently licensed in Washington, with 

42 years of trial experience in Texas, including lead counsel in 2 Capital Murders in the past two 

years, and 12 years as a trial judge.  Available to assist in preparation and trial of serious cases - crimi-

nal and civil.  Contact:  Norman E. Lanford, Sr., 512-751-1272, or n.lanford@sbcglobal.net. 

mium remember that all the current costs of DUI enforcement are in there – it is time to consider a new 

way.  

 

Endnotes 
1 — Law Enforcement nearly always propose the FSTs to a suspect by asking as quickly as possible, “would 
you mind stepping out of the vehicle to perform some voluntary Field Sobriety Tests so I can make sure you 
are okay to drive?”    
2 — And yes, I procrastinated submission of this article long enough for the SCOTUS Court to put me in my 
place here, as well. 
3 — Just take a look at the notes following the statute and you can see that it is currently amended and has 
been amended a bazillion times since its enactment 20 years ago. http://app.leg.wa.gov/rcw/default.aspx?
cite=46.61.5055 
4 — Also known as  a “blow-n-go.” IIDs are devices connected to the ignition switch of a motor vehicle that 

requires an operator to blow into the machine and produce a no or low-alcohol breath sample in order to 
start the vehicle.   
5 — Crime in Washington Annual Report available by year at http://www.waspc.org/.  Note the statistics are 
created by law enforcement, but I have not heard them heavily criticized for accuracy.  
6 —  http://www.dol.wa.gov/about/docs/2015-CY-stats-at-a-glance.pdf 

(Continued from page 4) 
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ANOTHER ROAD HOME   
The Range and Breadth of Mediation 

(This is the first installment of a three-part article.) 
 

By Roy Martin 

 
Most attorneys employ mediation with skill and effectiveness. Few, however, are familiar with the 
range and potential of mediation options. Many cases that don’t settle now could settle if the range 
and breadth of options were better understood. In addition, even among cases that currently settle, 
a subset would achieve more lasting settlements with higher levels of client satisfaction if the best 
option for the case were effectively applied. 
 
 There are many ways to slice and dice the field of mediation. In this first installment, I’m going to 
set forth a paradigm that’s pretty standard among mediators; a division into three paradigms or 
models. In the next installment, I’ll discuss the strengths and weaknesses of each approach. Finally, 
in the last installment, I’ll make recommendations for attorneys to achieve best outcomes (both in 
terms of settling the case and also achieving the highest possible levels of client satisfaction).  
 
 The three types of mediation are evaluative (sometimes called “directive”), facilitative 
(sometimes called “non-directive”), and transformative (which is really another flavor of non-
directive though this term isn’t typically applied to the transformative model).  
 
 The examples I’ll use throughout this article to illustrate similarities and differences between ap-
proaches will be mainly from family law, since that’s where my experience lies. But please do not 
take that to mean that these approaches work only in the family law context. In truth, they are 
broadly applicable.  
 

Evaluative Mediation 
 
 Evaluative or directive mediation is the model with which attorneys are most familiar. In this 
model, the mediator is typically someone with authority (often a former judge or experienced litiga-
tor in the specific area of law at issue in the case). In this paradigm, the mediator evaluates what he 
or she considers likely outcomes if the case were to proceed to trial and brings that information to 
the parties to guide the case toward resolution. An evaluative mediator will not hesitate to offer his/
her knowledge and opinions, and such guidance is an integral part of the process. In this model, the 
parties are typically in separate rooms and the mediator shuttles back and forth. It’s unusual for the 
parties to speak directly to each other.  
 
 This is the model in which attorneys are most likely to be present – for a couple of reasons:   
 

First, attorneys know and trust this model since its focus is on what would most likely happen 
if the case were adjudicated;  

(Continued on page 7) 
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Second, because the evaluative model relies on each party’s understanding of the law as well 
as the strengths and weaknesses of the case, attorneys are well placed to provide input on 
the evaluative information received and help their clients grasp its implications.  

 
In fact, many evaluative mediators are not willing to work with pro se parties. Many are similarly 

unwilling to allow the parties to be in the same room, even after agreement has been reached. 
There are cases for which this approach is well suited. However, it tends to be overused because it 
has become, for most attorneys, the default option without consideration of whether other ap-
proaches or combinations of approaches might lead to better results.  

 
Facilitative Mediation 

 
 In facilitative mediation (sometimes called non-directive mediation), the focus is on creating 

an environment that promotes effective dialogue between the parties. Unlike evaluative or directive 
mediation, the mediator does not assess what a reasonable settlement should be. Instead the focus 
is on assisting the parties in achieving a settlement that meets their needs. Despite this focus, it re-
mains important for the parties to have an understanding of their legal rights and obligations 
(because every settlement should be negotiated from a place of understanding and be voluntary). 
However, the primary focus isn’t on the law but rather on finding options that meet the parties’ mu-
tual needs. In other words, there’s the realm of what the law considers just or fair, and then there’s 
the realm of what the parties consider just or fair – and the two may be similar or very different. The 
facilitative approach does not presume that the best solution is necessarily the one to which the law 
defaults. The law, as created by statute and legal precedent, may differ from what works best for a 
particular set of parties. Facilitative philosophy views the parties themselves as most qualified to de-
cide what works best for them – though always with full knowledge of their legal rights and obliga-
tions.  

 
 Courts typically have a narrow range of options. The parties themselves can explore a far 

broader range that a court would sanction or approve so long as the parties have freely chosen such 
terms for themselves. An example of this in the divorce context is “nesting,” in which the children 
stay in the family home and the parties themselves rotate who resides there according to the resi-
dential schedule. Another is when a couple decides to share a property, perhaps with one residing in 
the main residence and the other in a guest house on the grounds. Yet another is when the parties 
elect to jointly own a business, home or another asset, either for an indefinite duration or for a spe-
cific length of time. Or consider a couple that decides to abrogate the law on relocation so that ra-
ther than there being a presumption in favor of continued residence with the primary residential 
parent, there will instead be a presumption in favor of the children remaining in Whatcom County or 
perhaps no presumption at all.  

 
 The court would not force such outcomes, sua sponte. But such solutions might be right for 

particular parties. The facilitative model presumes the parties themselves know their own needs 

(Continued from page 6) 

(Continued on page 8) 
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better than does any court and, working together in good faith, can create far more optimal terms 
than what a court would order absent such agreement (or, for that matter, what the parties would 
likely agree to if the negotiation took place in the shadow of the court, the result of evaluative media-
tion). In a facilitative setting, the parties have far greater freedom to pick and choose the settlement 
options that appeal to them.  

 
 In this type of mediation, the parties spend most of their time in the same room. They may dis-

cuss issues they’ve tried (and failed) to resolve in the past, but the mediator employs a variety of skills 
and tools to maintain the flow of the conversation and help the parties understand each other fully. 
Examples of such techniques are conversation ground rules, reflective listening, reframing, validation 
and the like. The goals of this approach are: 

 
To help each person hear the other fully;  
For each to know they’ve been heard; 
To tap into the parties’ underlying interests that exist beneath the positions with which they 

typically present. For example, someone who says “I need to have equal parenting time!” – 
a position – might realize that he’s seeking reassurance that he won’t lose connection with 
the children. Someone who says, “I must have $3,000 a month spousal maintenance!” might 
realize the underlying issue is “I need to know I’ll have enough resources to pay my bills” or 
“I want to know I’ll have what’s necessary to return to school and get my degree” or “I’m 
afraid the children won’t want to spend time with me if I don’t have a nice lifestyle” or simp-
ly a sense that it wouldn’t be fair to have grossly different standards of living given the facts 
and circumstances of the partnership. 

To hold space for the needs of both parties to coexist. This shifts the focus from force or domi-
nance (“If you don’t agree to what I think best, I’ll see you in court”) to finding solutions that 
meet both parties’ needs (the win-win).  

 
Negotiations in the facilitative model are based not on positions but premised on the fact that 

each party has unique interests. At the level of positions, it might seem like they want the same thing 
and therefore the only way to achieve settlement is to divide a finite set of resources. However, posi-
tions are actually strategies to get to what people really want. The problem is few people take the 
time to notice the interests that underlie their positions.  

 
When interests are uncovered, it becomes apparent that there are many potential ways to get 

what one wants. In fact, it may not be all that difficult to find ways to meet the needs of both parties. 
This concept is often illustrated by an old story about two boys fighting over an orange (known among 
peacemakers as “the orange story,” though many variations have arisen over the years). My version 
is: A man walking down the street sees two boys, about seven or eight years old, engaged in a fist 
fight, an orange laying by the curb. He grabs each by the collar, pulls them apart and says, “Hey guys! 
What are you doing?” They say, “We both want that orange.” So like a good citizen and responsible 
adult, he pulls out his pocketknife and cuts the orange down the middle. The boys walk off in opposite 

(Continued from page 7) 

(Continued on page 9) 
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directions, each with half.  
 

At the surface, this seems like a great result. The conflict has been resolved and the solution is 
“fair.” The man essentially acted as an evaluative or directive mediator. But the story then continues 
and we find out that one boy, as you’d expect, peels his half and eats the pulp. The other boy, how-
ever, is trying to earn a scouting merit badge by learning the most effective ways to start a campfire 
and he heard that orange peels might be helpful.  

 
With this broader view of the needs of each boy, we see that rather than a “fair” solution in 

which each received 50% of what he said he wanted (the orange), they could have each received 
100% of what they really wanted (the pulp / the peel). In this model, “I want the orange” is the pre-
senting position of both parties whereas “I’m hungry” and “I need something that ignites easily” are 
the underlying interests.  

 
Now, in real life, 100%/100% win-wins are rare. However, since the parties have unique underly-

ing needs, if they work together effectively, they can generally each get far more than the 50% 
they’re likely to get if they proceed to court, arbitration, or a mediation setting that shares the eval-
uative tenor of court and arbitration. What’s more, the 50% they receive in such settings is likely to 
feel arbitrary and they’re likely to feel unhappy, even resentful. However, when each freely chooses 
to give up “this” in order to attain “that” in an atmosphere not dominated by the threat of litigation, 
there’s a different quality to the settlement. The choices are made freely and the ultimate agree-
ment is theirs. They created it and they feel a sense of ownership. They’re far less likely to resent 
the agreement subsequently set forth in court orders or to resent each other. They’re also far less 
likely to break such agreements or wind up in court trying to enforce because people keep agree-
ments when they feel ownership of the terms and good about the process that brought them to 
settlement.   

 
As you can imagine, people who reach agreements in facilitative mediation settings are far more 

likely to feel satisfied with the process and the result than those who reach agreement as a result of 
evaluative mediation. Parenthetically, they’re also far more likely to appreciate your efforts in guid-
ing them.  
 

Transformative Mediation 
 
 Transformative mediation was distilled as a model in 1994 with the publication of The Promise of 
Mediation by Joseph Folger and Robert Bush, though elements of this approach existed in the facili-
tative approach which predates it. In this model, the focus is on values of “empowerment” and 
“recognition.” In plain English, the focus is on opening up the kind of dialogue that allows the par-
ties’ relationship to begin to heal (or transform).  
 
 There are many ways of guiding people through a transformational mediation process. As one 

(Continued from page 8) 

(Continued on page 10) 
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long sold on the healing potential of mediation, I love most of all to play in this domain. It is where 
miracles happen.  
 

When I mediate in this way (which depends primarily on the willingness and abilities of the parties 
and the focus of their attorneys), my goal is to help each see the dispute through the other’s eyes. 
My techniques come from numerous sources (which I’ve studied over the last 15 years since I was 
first trained as a facilitative mediator). Some of these techniques may seem to the participants similar 
to couples counseling. But the focus is limited to creating enough healing to allow them to reach win-
win agreements.  
 
 In this process, each party must be helped to understand that seeing the world through the oth-
er’s eyes does not imply agreement. It is, rather, a gift – the witnessing of another’s truth. Agreement 
as to what’s happened in the past or what would be best in the future is not necessary to their 
achieving mutually satisfying settlement. Each must also understand that each person’s truth is valid 
and that each is entitled to his/her perspective. Rather than expending energy in a debate over the 
(Capital-T) “Truth,” which can after all never be known since God is not a party to the mediation, it’s 
far more effective to make space for each party to have his/her own (small-t) truth.  
 
 When people argue over whose truth is right they typically attribute motivations to each other 
that are almost always inaccurate. Distrust builds and communication breaks down. They bring that 
baggage to mediation. In an evaluative setting, they may hammer out agreements, but chances are 
they won’t feel great about the results. A facilitative approach opens the possibility of creative, freely 
chosen solutions. Transformative mediation opens the possibility of real healing which in turn makes 
reaching agreements effortless.  
 
 As the parties move through a process that helps them to see each other’s truth, they begin to un-
derstand why the other sees the world as she/he does. As this happens, false narratives about the 
other’s motives fall away. As trust rebuilds, we explore the possibility of empathy. Empathy does not 
imply, “You were right about everything.” Rather it means, “Now that I can see where you’re coming 
from, I get why things look to you as they do.” They take turns listening to each other, reflecting what 
was said and then saying, “You makes sense” and explaining the specifics of what was said that actu-
ally and authentically made sense to the listener.  
 
 In this process, it’s important to make sure the parties are authentic. If they try to provide valida-
tion beyond where they can sincerely go it will lead, ultimately, back to a place of distrust. They need 
a foundation that is, above all, truthful. Still, in all my years as a mediator, never once have I seen a 
couple willing to play at the transformative end of the pool who couldn’t each speak to parts of the 
other’s perspective that truthfully and authentically made sense to them.  
 

(Continued from page 9) 

(Continued on page 11) 
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 People thirst for this. Imagine an argument with your significant other. Now imagine your partner 
saying, “You make sense.” As we go through this process, we construct a space of mutual trust. This 
is the space of healing. From this place, it’s not uncommon for people to offer apologies, to thank 
each other, to cry, to hug. It is truly transformative (and a gift to witness). Just as with other forms of 
mediation, the focus is not on singing “kumbayah” but rather on ultimately reaching solid agree-
ments that will stand the test of time. Ancillary benefits of this approach are that, as hearts and 
minds open, people reconnect to their positive regard (dare I say love) for one another that had 
been covered over through miscommunication and misunderstanding.  
 
 From this place, as mediator, I don’t have to put much energy into helping find creative win-win 
agreements (as one does in a facilitative setting). Instead, once the space of trust has been built, I 
can typically step back and watch as the parties easily reach agreement after agreement on their 
own. In fact, what I’m listening for at this point are opportunities to reflect on how each is looking 
out for the other. It’s not uncommon to see people become generous and (willingly/knowingly) give 
more than required by law or take less than a court would believe they’re entitled to. At the same 
time, it’s important they’re not just acting in the energy of the moment, which can be expansive and 
wonderful, because no agreement will be finalized until each has spoken with counsel and, after re-
flection, formal agreements and orders have been prepared.  

 
(End of Part 1. In Part 2 of this article, we’ll cover strengths and weaknesses of each approach.) 

(Continued from page 10) 

 

“Third Annual Whatcom Family Law Bar Summer BBQ”  
a.k.a. “The Great 2016 Conclave of Domestic Relations Practitioners.”   

 

Saturday, July 16 at 11:30 AM. 

4029 Willowbrook Lane, Bellingham WA 98229 

 

Répondez s'il vous plait to Rajeev@northwhatcomlaw.com 

 

We will have hot dogs, hamburgers and beverages both alcoholic and non-alcoholic.   

 

It would be great if you could bring...  

...a side, vegetarian alternatives, a drink to share or a dessert.  

 

Families / Support Staff / Judiciary / Other Attorneys: 

All  are Welcome. 

mailto:rajeev@northwhatcomlaw.com
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The Legal Foundation of Washington 
 
 
 

Call for Applications to Host 2017 Goldmark Intern 
 
The Legal Foundation of Washington’s Board of Trustees Goldmark Intern-
ship Committee is pleased to invite legal aid providers across Washington 
state to apply to host the 2017 Goldmark Equal Access to Justice Intern. 
The Goldmark Equal Access to Justice Internship is a 10-week, paid summer 
internship for 2nd and 3rd year law students. 
 
The Application Form can be found on legalfoundation.org (link). The dead-
line to apply to host the 2017 Goldmark Intern is July 12.  
 
 

Call for Nominations for 2017 Goldmark Distinguished Service Award! 
 
Each year, the Legal Foundation of Washington Board of Trustees presents 
the Charles A. Goldmark Distinguished Service Award to an outstanding in-
dividual or organization that has assisted in providing deep and meaningful 
access to the justice system.  
 
This is a call for Nominations for the 2017 Goldmark Award. The nomina-
tion form and procedures can be found at Goldmarklunch.org The submis-
sion deadline August 31, 2016.  
 
 
SAVE THE DATE!: The 31st Annual Goldmark Award Luncheon will be held 

Friday, February 17, 2017 at the Washington State Convention Center. 
 

https://legalfoundation.org/the-goldmark-equal-justice-internship-program/
http://www.goldmarklunch.org
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ACROSS THE LINE:      BORDER & IMMIGRATION UPDATE 
By Scott Railton                             Cascadia Cross-Border Law                         srailton@cascadia.com 

1305 11th Street, Suite 301           Bellingham, WA 98225      Tel: (360) 671-5945                                                         www.cascadia.com 

 

Immigration cuts across all areas of practice. Here are a couple developments that may be of inter-

est for the local criminal and family law bars. 

 

For the DUI Attorneys.  The Department of State has issued guidance to its Consular Officers to 

revoke visas where a DUI arrest has occurred.  Not a conviction, or multiple convictions, but a DUI 

arrest.  This news caught the immigration bar’s interest, and I’m passing it on here.  Most Canadi-

ans don’t have visas, and only deal with the border authorities.  As such, this is more likely to im-

pact non-Canadians with visas, who of course have been arrested or convicted.  The immigration 

bar is still trying to get a full sense of the implementation of this rule.  I haven’t seen clients impact-

ed yet, but it is something to be aware of. 

 

The guidance is published in the Department of State’s Foreign Affairs Manual, which provides 

guidance to Consular Officers.  It says: 

 

(U) Prudential Revocation for Driving Under the Influence:  Either Post or the Department has 

the authority to prudentially revoke a visa on the basis of a potential INA 212(a)(1)(A) ineligibility 

when a Watchlist Promote Hit appears for an arrest or conviction of driving under the influence, 

driving while intoxicated, or similar arrests/convictions (DUI) that occurred within the previous 

five years.  This does not apply when the arrest has already been addressed within the context of a 

visa application; i.e., the individual has been through the panel physician's assessment due to the 

arrest.  This does not apply to other alcohol related arrests such as public intoxication that do not 

involve the operation of a vehicle.  Unlike other prudential revocations, consular officers do not 

need to refer the case to the Department, but can prudentially revoke on their own authority.  Post 

should process the revocation from the Spoil tab NIV and add P1A3 and VRVK lookouts from the 

Refusal window. 

 

In most cases, if a visa was revoked, the person would have to re-apply for the visa before making 

re-entry into the U.S.  In all likelihood, a Consular Officer would require the person to first have a 

medical examination, to determine if the person is inadmissible due to health reasons (e.g. “habitual 

drunkard”;  “drug abuser or drug addict”). 

 

For the Family Law Attorneys.  The 9th Circuit on June 8th issued an interesting decision concern-

ing an immigrant sponsor’s continuing obligations to support a sponsored immigrant, based on the 

affidavit of support that is submitted in the immigration process.  The decision is called Erler v. 

Erler (No. 14-15362).  Basically, the Court ruled that the affidavit of support obligation is enforcea-

ble, regardless of pre-nuptial agreements and divorce decrees. 

 

As a condition of family based immigration, immigrant sponsors must complete an affidavit of sup-

(Continued on page 14) 

mailto:srailton@cascadia.com
http://www.cascadia.com
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port which basically ensures that the immigrant will not become a public charge. The sponsors 

agrees to provide “any support necessary to maintain [the immigrant] at an income that is at least 

125 percent of Federal Poverty Guidelines for [their] household size.”  Once executed, the affida-

vit becomes a contract between the sponsor and the U.S. Government, for the benefit of the spon-

sored immigrant, and of any Federal, State or local governmental agency or private entity that ad-

ministers any “means-tested public program.”  8 C.F.R. § 213a.2(d). 

 

The Affidavit binds a sponsor until: a.) the immigrant become a U.S. citizen; b.) has worked 40 

quarters under the SSA; c.) no longer is a permanent resident and has departed the U.S.; d.) be-

comes subject to removal, but then adjusts status in removal; or e.) death.  The affidavit clearly 

says divorce does not terminate the obligation. 

 

In Erler, a prenuptial agreement existed, which said neither party would be entitled to alimony or 

support in the event of divorce.  The Erlers divorced, and the judgment was based on the pre-

nuptial agreement.  Subsequently, Ms. Erler, the immigrant, went to District Court to enforce the 

Affidavit of Support.   

 

The 9th Circuit acknowledged that the Affidavit of Support is enforceable, despite the pre-nuptial 

agreement and divorce decree.  The decision is largely based on a Posner decision, which it cites 

multiple times.  The rest of the decision discusses how to calculate the obligation, and this pre-

sents several challenges. Further, the decision left open a number of questions on the enforcement 

calculations.  My take-home from this case is that the 9th clearly shows the Affidavit is enforcea-

ble, regardless of the divorce decree and pre-nuptial agreement. Family law attorneys therefore 

may wish to pay attention to the affidavit of support when consulting on dissolution matters in-

volving immigrants. One pro-active solution may be to make a naturalization application a condi-

tion of any settlement. 

(Continued from page 13) 
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LAW Advocates 

Launches Pilot Project to Help Suspended Drivers Get Legal 
 

From now through October, LAW Advocates will assist drivers in setting up court-

approved payment plans to retire unpaid fines, get relicensed and move on as legal motorists. 

The effort is a pilot project called Drive Legal Whatcom, which will operate in conjunction with 

LAW Advocates’ Street Law clinic that operates twice a month at the Bellingham Public Library. 

If successful, the project may be adopted as a permanent program. 

 

Drive Legal Whatcom will offer assistance to the hundreds of Whatcom County drivers 

whose licenses were suspended because they couldn’t afford to pay the fines from traffic infrac-

tions. Under a system adopted by most courts, the unpaid fines are then turned over to a collec-

tion agency, which adds service charges and interest. Drivers often face bills well into the thou-

sands of dollars that they must pay before their licenses can be released. It is often a Catch-22 

situation, where people are unable to earn money to pay the fines because prospective employers 

require employees to have valid licenses. 

 

Beginning with the July 23 Street Law and continuing through the October 22 clinic, attor-

ney and non-attorney volunteers specially trained in the relicensing project will consult with sus-

pended drivers at a table separate from those used by the other Street Law staff and clients. They 

will have access to the online data needed to confirm what infractions are holding up a client’s 

license. They also will have computers on hand to draft and print pleadings to be filed with the 

appropriate court. The pleadings will ask the judge to approve a payment plan and remove the 

case from collections, which paves the way for relicensing through the Department of Licensing. 

 

“We know from working with clients in our other programs that there are many people out 

there who are not criminals or dangerous drivers but have their licenses tied up because they 

can’t afford the fines,” said Michael Heatherly, Executive Director of LAW Advocates. “This 

biggest problem this causes is that without licenses they can’t get hired or can’t commute to 

work. Drive Legal Whatcom will give people a chance to get back on the road legally, take care 

of their financial obligations, and move ahead with their lives.” 

 

LAW Advocates’ Priorities Committee and Board carefully vetted the project to ensure it 

complied with the organization’s mission, which excludes giving advice in criminal law. The 

program is not intended as a substitute for receiving advice from a public defender or private de-

fense counsel. Volunteers will limit themselves to assisting in the mechanics of the relicensing 

process. For cases involving criminal matters beyond license suspension for unpaid infractions 

they will encourage people to seek counsel. Also, the project can assist only with infractions is-

sued by courts within Whatcom County. The judges and clerks of the courts that handle license 

suspensions have been advised of the project and given examples of the pleadings that will be 

(Continued on page 16) 



Ramblings of a Small Time Country Lawyer 
 ~By Rajeev!  

   

Super Short 

Subtitle #1:        Overscheduled! 

 

Being a small time country lawyer is a lot of work these days.  New 

government contracts to manage, Board of Governor meetings to go to, 

family law picnics to plan, Courts of Appeal to visit with my daughter, 

A Bar Journal to put out, a daughter to spend sleepless nights with, cli-

ents who want me in my office instead of at home, cases to manage, 

depositions to take, trial to prepare for, staff who are drinking my 

Mountain Dew while I am out of the office (I swear I had 4 cases 

stocked away…), CLEs to speak at, board meetings to go to, & political   Savitri’s First Time At 

campaign events to host.  I'm late, I'm late for A very important date.  No       The Ct. of Appeals, Div. 1   

time to say hello, good-bye, I'm late, I'm late, I'm late.  I'm late and when I wave, I lose the time I 

save.  My fuzzy ears and whiskers took me too much time to shave.  I run and then I hop, hop, hop, I 

wish that I could fly.  There's danger if I dare to stop and here's a reason why:  I'm over-due, I'm in a 

rabbit stew.   Can't even say good-bye, hello, I'm late, I'm late, I'm late. 
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used. They have indicated a willingness to consider the pleadings without requiring a court hearing. 

 

The project will assist with Driving While License Suspended 3 charges from Whatcom 

County District Court and the municipal courts of Bellingham, Ferndale, Blaine, Everson/

Nooksack, Sumas and Lynden. The Drive Legal Whatcom volunteers will be available at Street 

Law on July 23, August 6, August 27, September 3, September 17, October 1 and October 22. The 

project will be open during the regular Street Law hours on those days, which are 1:00 p.m. to 4:00 

p.m. in the basement of the Bellingham Public Library. People are encouraged to arrive early, as 

Street Law is busy and space is limited. Attendees must bring their driver’s license numbers in or-

der for the volunteers to begin the process. 

 

“We believe this will be a popular, successful project,” said Executive Director Heatherly. “If 

so, we hope to make it a permanent part of Street Law, patterned in part after our Access ID pro-

gram, which helps non-drivers through the process of obtaining state identification cards.” 

 

Heatherly noted that creating Drive Legal Whatcom was a year-long collaborative effort by 

several people who donated their time and energy. Retired defense attorney Jill Bernstein headed up 

the effort, together with Whatcom County Public Defenders Jane Boman and Stephen Jackson, and 

legal aid attorney Stephen Gockley, who recently retired from both the Northwest Justice Project 

and the LAW Advocates Board. 

(Continued from page 15) 
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RFP - TRIBAL DEFENDER  
 

Nooksack Indian Tribe is seeking proposals for 

Defense services for criminal defendants.  

 

All submittals must be received by 4:30 p.m. 

on Friday, June 3, 2016. Please send or deliver 

such proposals to the following address: 

Nooksack Indian Tribe, Attn: Human Re-

sources Director, P.O. Box 157, Deming, WA 

98244. No faxed, emailed or telephoned pro-

posals will be accepted.  

 

See Nooksack Indian Tribe’s website for com-

plete information: http://

www.nooksacktribe.org/departments/

humanresources 

http://www.nooksacktribe.org/departments/humanresources
http://www.nooksacktribe.org/departments/humanresources
http://www.nooksacktribe.org/departments/humanresources
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In July & Aug., 10% of all proceeds of Express Legal Transcription’s work 

stemming from this ad will be donated to LAW Advocates! 
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You are reading this aren’t you? 

 

You too, should be advertising 

right... 

 

HERE! 
 

 
 New and Old Sponsors… did you know 

as of today, if you pay your sponsorship for 6 

months or more in the WCBJ, you get a 5% 

discount?  If you pay for a year or more, you 

get a 10% discount!!!!  Who knows what the 

Editor will offer you if you want to pay for a 

decade in advance?!!!!!!!! 
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NOOKSACK INDIAN TRIBE  

REQUEST FOR QUALIFICATIONS FOR 

PRO TEM JUDGE SERVICES 
 

 

This Request for Qualifications is directed at qualified individuals and/or firms interested in 
serving as a Pro Tem Judge for the Nooksack Indian Tribe. The Nooksack Tribal Court exercis-
es jurisdiction over a broad range of civil and criminal matters. A Pro Tem Judge will be ap-
pointed to hear cases, as assigned by the Chief Judge, in instances where the Nooksack Tribal 
Court Chief Judge is ill, disqualified, or otherwise unavailable. This is a part time, as-needed 
appointment, and compensation will be negotiated. Specifically, contractors providing Pro Tem 
Judicial services will be placed into a pool and drawn from on an as-needed basis when judicial 
conflicts arise. 

DUTIES AND RESPONSIBILITIES: 

Preside over cases as assigned by the Chief Judge. 
Prepare and issue written orders, judgments, search and arrest warrants. 
Keep accurate records of cases and court hearings. 

MINIMUM QUALIFICATIONS: 

Possess JD from an ABA-accredited law school and admitted to practice before the Su-
preme Court of the United States, or any United States Circuit Court of Appeals, or the 
Supreme Court of any state of the United States. 
Extensive experience in: (1) criminal case adjudications; (2) juvenile dependency and 
delinquency; (3) family law and child support; and (4) general civil case adjudications, 
including complex litigation. 

Demonstrated knowledge in the following areas: (1) Federal Indian law and policy; (2) 
Tribal law; and (3) Tribal customs and traditions. 

Is at least 30 years of age. 

Has never been convicted or pleaded guilty to any felony, nor been found guilty of 
any crime involving fraud or dishonesty. 

Maintain a current business license and admitted to practice before the Nooksack Tribal 
Court. 

 Successfully pass a background investigation and drug test. 

 

Interested individuals (or firms) should submit a letter of interest including availability, along with 

a current resume and the names of at least three professional references to: 

 

 

Suzanne Brownrigg, Human Resources Director  

Nooksack Indian Tribe  

P.O. Box 157 

Deming, WA 98244  

(360) 592-5176  

sbrownrigg@nooksack-nsn.gov 



Whatcom County Bar Association 
 

June 1, 2016 Meeting Minutes 

 

12:15 pm Meeting called to Order by President Tom Lyden.   

 

Introductions 

Guests introduced.  

Judicial Officers were recognized.  

May Meeting Minutes approved 

Treasurer’s report approved (copy attached)  

Upcoming Events: 

Michael Heatherly reminded everyone of the Summer of Fun events:  Beer and Justice; Lake Padden Triath-

lon; Golf Tournament; and Lawyers Take Orders 

Law Advocates Volunteer Drawing was won by Ryan Florsinger (He won last month’s too). 

Old Business:   None 

New Business:  None 

Speaker:  None.  We had a speed mentoring social meeting.  Veteran attorneys were paired with junior attor-

neys for a lively discussion of introductions and practice tips. 

Adjourned at 1:10 pm 

Submitted by:  Lisa Saar, WCBA Secretary 





Advertise in  
the Newsletter 

RESORT TO CHEAP SELF-PROMOTION! 

Admit it.  You read the ads in the Newsletter to see what’s 

going on.  So does everyone else.  If you have a service to 

offer to your colleagues in the local legal community — or 

if you just want to show off — you won’t find a cheaper, 

easier way to do it. 

1/2 

1/4 

1/8 

1/8-page . . . $35/mo. 
2.46”H x 3.86”W 

1/4-page . . . $50/mo. 
5.00”H x 3.86” W 

1/2-page . . . $75/mo. 
5.00” H x 7.90” W 

full page . . . $100/mo. 
10.00” H x 7.90” W 

 

And it’s easy to place your ad 
E-mail your ad as an MS Word .doc, MS Publisher .pub, .JPG, 

.GIF or .pdf file to: 

rajeev@northwhatcomlaw.com 

We’ll get it in the next issue and bill you.  Pre-size the ad if you 

know how.  Otherwise, tell us the size you want.  Questions?  E-

mail Editor Rajeev at the above e-mail address, or call  (360) 

332-7000 . 


