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The President’s Column
By Tom Lyden, WCBA President 2016

Let’s Dance
.
It is mid-February when I am writing this, my Vitamin D levels depleted,
and jealousy and rage emerge as I view my Facebook friends on beaches
with umbrella laden cocktails. I have lived west of the Cascades for a total
of 13 years and it is about this time of year that I begin to wonder if the
warm sun will ever return. I do not currently participate in snow or other
winter sports so it can get pretty dismal on the Flood Warning weekends in
Whatcom County. By the time late February rolls around some early Azaleas, Daffodils and Crocus start to resurrect hope for me, but another anticipation begins to raise my
spirits.
Mid-March brings two of my favorite things each year: St. Patrick’s Day and NCAA basketball tournament. This year the (real) opening round of March Madness begins on March 17 and so you are
cordially invited to my office at 114 W. Magnolia Street, Suite 440 as I will be streaming the games
while I feign working. It is going to be awesome and I will probably have some Guinness on hand for
the afternoon session. Since it will be St. Patrick’s Day I will even allow green Oregon Duck gear to
enter my office.
I think that the NCAA Tournament is the best sporting event around today. If you do not really understand this sentiment you should give it go this March. All politics about student-athletes aside, I wish
that all sports could mimic the spirit of March Madness (a.k.a. The Dance). I love to Google schools I
have never heard of and determine who to root for based upon Wikipedia lists of famous, or infamous, alumni. I am not a bracket filler-outer, but I enjoy getting on a Cinderella bandwagon or watching a talented kid that all the big schools overlooked. I love watching the agony people experience as
their (‘they’ve always been my favorite’) one-seeded Duke teams gets shocked the first weekend. A
real tournament begets a real champion – what a concept!
As a moderate tangent, I also wholeheartedly support a 10 game NCAA Division 1 Football season
with a 64 team tournament instead of the Frankenstein bowl-a-thon going on nowadays. Feel free to
debate me about this any time.
And for my other March love: I have always loved St. Patrick’s Day as I come from an enthusiastically Irish-American family that celebrates the holiday religiously. Anyone who knows me knows I love
beer, but I really like St. Paddy’s because it is a purely festive day where wearing green is the real only catch. No presents, no requisite card-giving, nothing formal to do, and there is usually a parade in
sizeable cities – Bellingham’s parade will be on March 12, and conveniently will not conflict with
Round 2 of The Dance. (Did you know that Catholics even get a reprieve from Lent rules for St. Pat-
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rick’s Feast? At least the ones I grew up around.) There is music, revelry, dancing and in Irish tradition, it tends to start early and be family friendly.
The Bellingham Herald put out a call for limericks to be published on Saint Patrick’s – the deadline
is March 7. I will try to get my best attempt published – you should, too. Here are a few for inspiration. Attributed to an anonymous poet, this one seems relevant in light of recent observations:
There was a young lady named Bright
who traveled much faster than light.
She set out one day
In a relative way,
And came back the previous night.
Here’s my later-night criminal defense attempt:
There once was a lawyer of the accused
Of the whom juries were often amused.
But when they wouldn’t acquit
She would let loose a fit,
“‘Tis no fair a confession was used.”

On Court Reporting
By Wendy Raymond
(see also the Making a Record pamphlet distributed with this month’s WCBJ)
I'm sure most attorneys have worked with court reporters at some point in their career, whether in a
deposition setting, a public hearing or in the courtroom setting. For the most part we are a quiet
bunch of people just trying to do the best at our jobs, just like you. Even though we are playing
different roles, we all have the same end goal; to make a clean, useable record for your end use,
whatever that might be.
As we all know, most lawyers are witty and brilliant! When making a record we, as court reporters,
want to make sure we get every witticism and brilliant question or statement of law down on the
record! To that end there are some things to remember; speak in a clear voice, make sure you and
your witness speak one at a time, try not to object on top of the person who is speaking, speak at a
reasonable pace, especially when reading text.
As a freelance court reporter, I always loved working on a case where we were scheduled to do multiple depositions over the life of a case. The more you work on the case, the more you learn
(Continued on page 4)

PAGE 4

WHATCOM COUNTY BAR

MAR. 2016

(Continued from page 3)

the correct way to spell names or acronyms, businesses, places, or in medical cases any terminology
that is used repeatedly. Knowing all those things makes a cleaner record for read back, if necessary, and makes it easier to provide a rough draft transcript or expedite to your clients. If you really
want to help out your court reporter and yourself, providing a list of witness names or frequently
used terms in advance is even better!
February 14-20 was Court Reporting and Captioning Week, a week to celebrate and acknowledge my
profession. The National Court Reporters Association, NCRA, provided a wonderful pamphlet to distribute for your use and education that is distributed with this month’s WCBJ. I hope you find it useful. I think it would be a great handout to keep on hand to give to new attorneys just starting out in
their career and seasoned attorneys to help them be mindful of creating a great record.
I love my job as a court reporter and part of the reason is working with such great bar members here
in Whatcom County.
Wendy S. Raymond, CSR
Washington State Court Reporters Association, Vice President

CLASSIFIED ADS
Free to all WCBA members & firms
e-mail ad copy as MS Word .doc file to:

rajeev@northwhatcomlaw.com
by the 15th of the preceding month
Questions? Call 360 527-9400

Office Space Available – Bellingham Towers - 119 N. Commercial Street – downtown! Nancy at
647-1916, ext. 112; Or email nancy@hollanderinvestments.com Conference Room available for
Rent to Tenants and Non-Tenants. New Cardio Room & Shower available for Tenants – access 24h!

Attorney Available to Assist with Overflow Work. Former Sole Practitioner licensed in both
Georgia and Washington, will assist with your Overflow needs; now you can have the part-time assistance you need, when you need it. Professional and dependable. Can work on-site or off-site at
my own well-equipped home office. Rates variable by complexity of work; minimum 3
hours.
Contact me directly as follows:
Carol Sheppard (770)366-8186 or CSSheppard100@gmail.com.
Assistance in Serious Cases: J ust moved to Bellingham. Recently licensed in Washington,
with 42 years of trial experience in Texas, including lead counsel in 2 Capital Murders in the past
two years, and 12 years as a trial judge. Available to assist in preparation and trial of serious cases
- criminal and civil. Contact: Norman E. Lanford, Sr., 512-751-1272, or n.lanford@sbcglobal.net.
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Civil Procedure Corner
By Bryan L. Page *

“Untimely Summary Judgment Affidavits”
The Civil Rules state a party may serve affidavits and memos in opposition to a summary judgment motion not later than 11 calendar days before the hearing.1 You may have thought this means opposing materials
MUST be filed by that deadline or they would not be considered by the
court. But according to a recent Washington Supreme Court decision, you
would be wrong. Or at least you potentially could be wrong.
The case of Keck v. Collins involved medical malpractice claims against two doctors.2 The defendants moved for summary judgment and argued the plaintiff did not have competent medical testimony to establish a prima facie case of medical negligence.3 In opposing the motion, the plaintiff
timely filed a first affidavit from the plaintiff’s medical expert.4 But this affidavit only referred to
one of the two defendant doctors.5 So the plaintiff filed an untimely second affidavit eight days before the hearing that referred to both doctors.6 The defendants did not object to the timeliness of
this second affidavit.7 Instead, the defendants argued the plaintiff failed to raise a genuine issue of
material fact because the affidavits from the plaintiff’s medical exert contained only conclusory allegations.8 So the plaintiff filed a third untimely affidavit just one day before the hearing.9 This
turned out to be too much for the defendants, so they objected to the timeliness of this third affidavit.10 The trial court agreed struck the third affidavit and considered only the first two affidavits. 11
On appeal, the Washington Supreme Court ruled the trial court erred in striking the third affidavit
because it did not apply the appropriate standard.12 The court reasoned that striking an untimely
filed affidavit was a severe sanction, just like excluding untimely disclosed evidence.13 Thus, the
court ruled that trial courts must consider the same three factors in striking untimely filed affidavits
that are used in excluding untimely disclosed evidence:
1.
2.
3.

Whether a lesser sanction would probably suffice.
Whether the violation was willful or deliberate.
Whether the violation substantially prejudiced the opposing party.14

These factors are commonly referred as the Burnet factors from the case in which they were first
announced: Burnet v. Spokane A mbulance.15 The court also made clear that a trial court’s application of the Burnet factors in deciding whether to exclude untimely filed affidavits is reviewed by
appellate courts under the abuse of discretion standard.16 That means a trial court’s decision is
much less likely to be reversed than if the standard of review was de novo.
Going forward, untimely summary judgment affidavits will not be automatically stricken. The
(Continued on page 6)
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Keck decision opens the door to all sorts of untimely affidavits being considered. But practitioners
would still be wise to file opposition materials on time. Untimely materials could still be stricken if
the trial court decides that is the most appropriate sanction, or some lesser but still uncomfortable
sanction could be imposed.
* Bryan Page is a shareholder at Carmichael Clark, P.S. and practices civil trial and appellate litigation in state and federal courts, with an emphasis on business, commercial, and real estate disputes. He can be reached at (360) 647-1500 or BPage@CarmichaelClark.com.
Endnotes
1. CR 56(c).
2. Keck v. Collins, 184 Wn.2d 358, 357 P.3d 1080 (2015).
3. Id. at 363.
4. Id. at 364.
5. Id.
6. Id.
7. Id.
8. Id. at 366.
9. Id.
10. Id.
11. Id. at 366–67.
12. Id. at 368–69.
13. Id.
14. Id.
15. 131 Wn.2d 484, 933 P.2d 1036 (1997).
16. Keck, 184 Wn.2d at 368–69.
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BMC INTRODUCES BRIC
By Debra Lev
February 22nd marks the date that the Bellingham City Council approved one of many
new and innovative programs that the City of Bellingham is exploring to expand alternatives to incarceration and help reduce Whatcom County Jail overcrowding issues.
BRIC stands for Bellingham Reduced Incarceration Challenge. One aspect of this
comprehensive program was implemented authorizing eligible misdemeanants to serve
commitments through a private, non-profit agency, Friendship Diversion Services (FDS).
FDS is located at 114 W. Magnolia, Suite 432 (Crown Plaza Building). Their phone number is (360) 392-3981. FDS provides similar services to jurisdictions across the State of
Washington.
Pursuant to a contract with the City of Bellingham, FDS provides jail alternatives such as
Electronic Home Detention (EHD) and monitoring through such devices as SCRAM once
the defendant is screened and deemed eligible. GPS technology allows offender monitoring around the clock. Participants on EHD must remain in their residence 24 hours per
day, unless the Court permits them to leave for a specific purpose. Generally, approved
activities will include school, work, treatment, counselling, probation/parole, medical/
dental appointments, scheduled court hearings, attorney appointments and child care
provisions once verified by FDS.
While there are fees associated with this jail alternative, the costs are significantly lower
than traditional jail and/or jail alternatives. This alternative sentencing program is especially helpful for those with medical issues that prevent them from serving traditional jail or
alternatives since they can serve their sentence at home and continue their prescribed
medical treatment.
Anyone serving through FDS must meet statutory eligibility criteria, a screening assessment and have a sentence of more than one day.
The present costs associated with FDS commitment is as follows:
 $50 hook-up fee (for ankle bracelet)
 $14.50 per day (GPS)
 $25.00 per day (GPS and SCRAM)
All defendants will be eligible to apply for financial assistance if FDS finds that they qualify
as low income during the intake screening process.
At sentencing, the Court enters a Home Detention Order (HDOR) authorizing the defend(Continued on page 8)
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ant to serve his/her sentence through FDS, if eligible. Any request for credit for time
served (CFTS) should be presented with verification at the time of sentencing. The defendant is then initially screened to determine eligibility. If deemed eligible, the defendant
must comply by first contacting FDS by phone within 1 business day to set an intake appointment.
At sentencing, the defendant signs a promise to appear for a Jail Review scheduled approximately 2 weeks after sentencing. That review hearing is stricken once the Court receives confirmation from FDS that the defendant has complied. A sample copy of this
HDOR is attached.
If requesting credit for time served (CFTS) towards any jail recommendation, the attorneys should come prepared at sentencing with documentation verifying any jail already
served since the Court cannot obtain that information.
Any violations of the HDOR are reviewed by the Court to determine appropriate sanctions
including removing the defendant from the FDS program and withholding jail alternatives
for the balance of the sentence.

It is the intention of the Court to expand the programs under BRIC to include many different aspects encouraging rehabilitation and reintegration benefitting both the individual and
the community. Programs being considered, among other things include relicensing, theft
awareness classes and even the possibility of work crews.
Should you have any questions or concerns please feel free to contact Judge Debra Lev
at BMC (360) 778-8150.
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Whatcom County’s First LLLT, wait…what’s that?
By Jen Petersen, LLLT – Family Law
After years in the making, Washington has licensed nine (9) Limited License Legal Technicians
(LLLT – pronounced “triple-L-T”). Whatcom County is one of only a few counties to have its
very own a practicing LLLT, Me. In November 2015, I became the fourth person to be licensed
as an LLLT in Washington. Many Whatcom County attorneys and legal professionals are familiar with me, and I was fortunate to have their encouragement on my LLLT journey. For those
who don’t know me, I was the paralegal to family law attorney Liz Balas from 2000 until her retirement in 2010; during my years with Liz, I also had the great fortune to work with Penny Henderson and Paula McCandlis. Since 2008, I have been a paralegal at Shepherd and Abbott, where
I continue in that capacity, as well as in my new role as an LLLT in family law.
A little background for those unfamiliar with the LLLT program. In 2012, the Washington Supreme Court ordered the adoption of APR 28, the Limited Practice Rule for Legal Technicians.
The proposed Rule was initially submitted to the Court in 2008, following a 2003 Civil Legal
Needs Study which revealed that in excess of 80 percent of Washingtonians of low to moderate
incomes encountered a civil legal issue in which they needed legal assistance, but went without
because they did not know how to get or could not afford help. The purpose of APR 28 is to allow qualified, trained, licensed legal practitioners to provide limited legal assistance in approved
practice areas, with the intention of helping to meet the unmet civil legal needs in Washington.
Family law is presently the only approved practice area, however, practice areas under consideration for future approval include elder law, landlord-tenant issues and immigration.
It usually surprises attorneys when they ask me about the process I went through to get licensed.
Under APR 28, one must meet the following requirements: obtain an Associate’s Degree or higher; complete 45 credit hours of core curriculum through an ABA approved legal program; 1 complete the LLLT practice area classes offered through the University of Washington School of Law
(a 1 year program including twice weekly 2.5 hour live online interactive lecture classes, plus extensive reading and written homework assignments); complete 3,000 hours of paralegal experience involving substantive legal work2 under the supervision of a licensed attorney (the attorney
must submit an declaration re: supervision); pass the full day Legal Technician exam, which covers the practice area and ethics/professional responsibility; and, fulfill all of the other licensing
requirements (i.e. be of good moral character, submit an FBI background check, provide proof of
malpractice insurance coverage, etc.). I sat for the September 2015 LLLT exam. Including myself, 15 applicants sat for the exam, 10 passed (seven of nine examinees passed the first exam in
the spring).
So, what is an LLLT permitted to and prohibited from doing? In a nutshell, an LLLT may assist a
(Continued on page 10)
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pro se party with self-representation, as follows:
1. Obtain relevant facts, and explain the relevancy of such information;
2. Provide information regarding applicable procedures, including deadlines, documents which
must be filed, and the anticipated course of the legal proceeding;
3. Provide information regarding applicable procedures for proper service of process and filing of
legal documents;
4. Provide self-help materials which contain information regarding relevant legal requirements,
case law basis, and venue and jurisdiction requirements;
5. Review and explain documents or exhibits received from a client’s spouse and/or his/her attorney;
6. Select, complete, file, and effect service of forms and advise a client of the significance of the
selected forms to their case;
7. Perform legal research;
8. Advise a client as to other documents that may be necessary to their case, and explain how such
additional documents or pleadings may affect their case; and,
9. Assist in obtaining necessary documents, such as birth, death, or marriage certificates.
If needed, an LLLT can provide additional services drafting legal letters and documents, if the
work is reviewed and approved by a Washington attorney. For LLLTs in private practice, it will be
important to find an attorney willing to team up on issues that are permissible with attorney assistance.
An LLLT may not represent clients in court, they cannot negotiate on behalf of a client, and they
cannot attend or participate in taking a deposition. An LLLT cannot assist a dissolution client if
one party is in bankruptcy without the assistance of a bankruptcy attorney. LLLTs are also prohibited from assisting with disputed major parenting plan modifications, non-parental custody petitions, and relocation actions if they are objected to. Presently, LLLTs are prohibited from advising
or assisting clients regarding the division of real estate, formal business entities or retirement plans
that require a supplemental order or QDRO. To clarify, LLLTs can assist divorce clients who own
real estate, but an attorney or LPO will have to prepare any documents necessary to divide or
transfer the real estate. See APR 28 for the complete list of LLLT dos and don’ts.
LLLTs are required to adhere to APR 28 and the LLLT RPCs. We must complete continuing education credits each year, so unless and/or until seminars are offered specific to LLLTs you will likely begin to run into LLLTs at attorney CLEs. LLLTs are also required, unlike attorneys, to maintain malpractice insurance coverage and have a signed fee agreement before performing any services for a fee.
LLLTs are frequently being likened to nurse practitioners and certified physician’s assistants in the
medical field – a compliment to physicians not a replacement for. I am hopeful the local legal
(Continued on page 11)
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community will adopt a similar stance on LLLTs and that LLLTs will help cut down on the unauthorized practice of law in our area. I am excited to be a Limited License Legal Technician, as
Washington pioneers the move to allow qualified, trained, licensed legal technicians to engage in
the limited practice of law in specific practice areas. I’m happy to discuss the LLLT program and
answer any questions you might have, please feel free to contact me at (360) 733-3773 or
jen@saalawoffice.com.
Endnotes
1— I applied for and was granted a limited time waiver of the education requirement (my Whatcom Community College paralegal program was not ABA approved), after I met additional requirements. The waiver required passing a national paralegal certification examination and submitting declarations by attorneys who would attest that I had 10 years of substantive law-related experience (thank you
Penny, Paula and Doug!)
2— Important definition: APR 28 B(7): “Substantive law-related work” means work that requires knowledge of legal concepts and is
customarily, but not necessarily, performed by a lawyer.

COME JOIN US!
Time to put on your green

and celebrate

St. Patrick's Day!
Friday, March 18th @5PM
Squalicum Yacht Club
2633 S. Harbor Loop Dr.
Bellingham, WA 98225

Food and drinks on us!
Bellingham Assigned Counsel P.S.
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Ramblings of a Small Time Country Lawyer
~By Rajeev!

The Public Criminal Bar and Bar Associations
Subtitle: Activating the Profession to its Full Potential

As many of you know, I operate in that rare space of being a private
public-servant. Meaning that while I am a private contractor,1 I serve and
represent the public in a variety of capacities for different governmental bodies. For examples, I serve as Blaine’s Prosecutor, and also as a Special Prosecutor for Bellingham
for their Mental Health Court and their traffic calendar. I also happen to be very active in bar activities. I do not find these things contradictory, but I have always been surprised at how inactive / uninterested prosecutors and public defenders are in bar activities.
I recently had a conversation about the issue with a County Deputy Prosecutor friend of
mine. I was telling them that one of my goals for 2016 was to pull together an event that would
lure all of my prosecutor and public defender colleagues into a bar activity out in the sun and get
them to participate in the local bar. In response I heard what I will paraphrase as: “I guess we kind
of see participation in the local bar as more functional for people in the private bar who need to
network, and we just don’t need to network to do our job and make our living.”
That took me aback, but hearing those words let me reflect on that perspective and understand it after some contemplation. I guess a side-effect of a bar association is networking and socializing, but I never thought of that being the primary purpose of either the Whatcom or the Washington Bar Associations. I can understand how the public criminal bar might not need to network
for survival, and they don’t need any more help socializing: The Grand Avenue Ale House seems to
be a 7 days a week public defender/prosecutor mixer.
Yet, I can’t help but feel there is a very significant misunderstanding at work, which is a loss
to all of us as attorneys.
As attorneys, we occupy a special role in society reflected in the fact that in Washington we
regulate ourselves through our mandatory membership in the Bar Association. We have a monopoly on a trade and are effectively guild members. That confers on each and every one of us certain
unique obligations to police ourselves, refine the profession, and safeguard the trust the Supreme
Court has extended in allowing us to be our own regulatory body.
It also means that we as a collective define what it means to be a member of our profession in
our communities, and wrestle with questions about how we want to engage with the rest of our
(Continued on page 14)
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community. Not just in our individual roles as lawyers representing our client’s narrow interests,
but how do we want the justice system, lawyers and the rule of law to be viewed in our community.
The public defenders and prosecutors in Whatcom County make up a very significant portion of the attorney population. Do they not have a stake in the state of the profession and the
way that we as professionals are viewed by society? Do they not have a stake in judicial-bar relations and how the courthouse operates? Do they not have a stake in the regulation of our profession? I mention that last point with not too fine a point on it, because there has been some
rumblings about removing our privilege of self-regulation and having an outside body do it.
How do prosecutors and public defenders feel about being regulated by non-lawyer civilians?
Does the public criminal bar not have any interest in access to justice as a principle?
I ask these questions rhetorically, because from speaking with many of my friends in the
public criminal bar, I know they do share these concerns.
I cannot lay the blame fully on the leaders of the public criminal bar either, because I have
also heard from time to time that there is a feeling of unwelcome-ness or out-of-place-ness when
they do come to bar meetings. That is a problem that lays on the shoulders of the current active
bar. What can we do to facilitate the participation of the public criminal bar?
You, gentle reader, may wonder, “Who cares? If they don’t want to participate, who needs
them?” But, I would argue that we are doing our profession a disservice if our Bar Association
is not representing, or doing its best to represent, the entire community of lawyers. This is not
just a local Whatcom issue. If you look at the WSBA’s Board of Governors, there are very very
few members of the public criminal bar involved (I count 2 out of 17).2
If there is something we can do to encourage bar participation from one of the largest
groups of attorneys in Whatcom County, we will be better off for it as a community. There are
brilliant minds there waiting to be tapped for leadership potential to help us solve all of the problems that we face as a bar in a world where the nature of the practice of law is changing faster
and faster than ever.
Plus, I know they throw awesome parties, and lets face it, the social aspect of the bar is
what keeps us from just being a bunch of attorneys in a giant committee arguing over grammar!
Endnotes:
1— “Private Contractor.” Phrasing for the purposes of this article and plain language, and not to ascribe legal
consequence or meaning to any words herein being attributed to my or my employers’ legal perspective on our
relationship, explicit, implicit or otherwise.
2—Though, as an aside, that is not quite as bad as the representation of Family Law on the BOG.
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A Special Message from Rajeev Majumdar
Dear Colleagues,
I am asking for your support in my election bid for the
District #2 WSBA BOG seat. It is important we have
local representation to the BOG, as it makes decisions
effecting each and every one of us, and the way we live.
There have been some troubling developments that we
need to address as a bar, some of which I have discussed
here:

www.RAJEEVforWSBA.info
Ultimately, I hope you will take the time to open your eballot on March 15th, and cast a vote for me. Thank you.
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(For agenda, see February Issue of WCBJ)
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RESORT TO CHEAP SELF-PROMOTION!

Advertise in
the Newsletter
Admit it. You read the ads in the Newsletter to see what’s
going on. So does everyone else. If you have a service to
offer to your colleagues in the local legal community — or
if you just want to show off — you won’t find a cheaper,
easier way to do it.

1/8-page . . . $35/mo.
2.46”H x 3.86”W

1/4-page . . . $50/mo.
5.00”H x 3.86” W

1/2-page . . . $75/mo.
5.00” H x 7.90” W

1/2

full page . . . $100/mo.
10.00” H x 7.90” W

1/8

And it’s easy to place your ad
E-mail your ad as an MS Word .doc, MS Publisher .pub, .JPG,
.GIF or .pdf file to:
rajeev@northwhatcomlaw.com
We’ll get it in the next issue and bill you. Pre-size the ad if you
know how. Otherwise, tell us the size you want. Questions? Email Editor Rajeev at the above e-mail address, or call (360)
332-7000 .

1/4

