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Bar Speaker Bio: Bradford E. Furlong | Governor, District 2 Mr. Furlong concentrates on healthcare, municipal, real estate and land use law. He was elected to the WSBA Board of Governors in September 2013. Furlong is a member of the Washington Supreme Court Judicial Ethics Committee and teaches professional ethics
for the WSBA. He acts as Skagit County hearing examiner, pro tem, and has served as judge pro tem in both
superior and district courts. He is general counsel to Skagit Valley Hospital and Skagit Regional Clinics, the
Port of Skagit County, and the Skagit County Public Facilities District. He has been town attorney for La Conner since 1988, the city attorney for Anacortes since 2008, and is general counsel for the North Sound Regional
Support Network and the Skagit Land Trust. Furlong graduated from the University of Puget Sound Law
School in 1982 after attending the University of California, Davis, and graduating with an undergraduate degree
in broadcast journalism from The Evergreen State College.

BAR LUNCH
On January 6th! ( 2016) At High Noon!
At Northwood Hall, 3240 Northwest Avenue, B’ham.
Guest Speaker: WSBA Board of Governors' Gov. Brad Furlong.
See Bio above. R e: BOG election, Committee applications,
Award nominations, BOG update, & New MCLE Regulations.

Superlative
Disclaimer:
The information & various articles contained within this publication have not been checked for
accuracy. All opinions expressed
are those of the authors and do
not reflect the opinions of the Bar
Association, the Journal, or the
agents thereof.
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The President’s Column
By Tom Lyden, WCBA President 2016

Introductions
First, I want to introduce a rough outline of my agenda for the coming
year. My main focus will be to not squander the momentum that has been
generated by the past leaders of the WCBA. Aside from that there are three
main ideas, I am interested in pursuing in a very loose sort of platform.
Solidify our financial projections. The years that I have been involved (and paying attention) to the
WCBA, we have generally had a surplus of money that has been used for various purposes. It has
seemed as a collective we have been uneasy about a drift toward a charitable organization rather than
a purely social one. Of course, we are healthy enough to do both things well, and we should strive to
do both well. I would like to delve into our membership projections as well as fiscal projections for a
few years into the future. If it seems we are headed for more (fortunate) surpluses then I would like to
brainstorm ideas (dare I say, “committee?”) to guide us should we find a large surplus of funds. More
importantly, I want to make sure that our current expenditures account for any projections for either a
sudden or gradual shrinking of our membership.

This is probably a good time to let you know that I was a philosophy major in college so fiscal
projections are not my forte. I hope to get some help from those familiar with this type of analysis and
present a researched picture in a future column and for a discussion to ensue. My hope is that we can
all better decide our role as an organization and to make necessary adjustments in our organization.
Create protocol for charitable giving. Flowing from the projections above, I would like to reduce to
writing a protocol for charitable giving. I think this is pretty self-explanatory, but it would help for all
involved in the organization to have an expectation of our actions, as well as guide those looking to
solicit the WCBA for funds in the future.
Explore simple (and affordable) PR options for the organization. This will not a billboard spot with
the best lawyer jokes (I actually have an idea for this – maybe you will hear about it in the future), but
other than that I am seeking suggestions for putting good press forward for our organization, the great
work we do, our tireless volunteerism, and the virtues of our profession in general.
Next, I thought I would introduce myself with several things you may not know:

1. I am an avid Washington Husky fan that was born in Pullman. On Washington State University’s campus, at that.
2. I moved to Bellingham on a whim. Sort of. After taking the bar exam in Seattle our shortterm leases ran out in September and we scrambled to find housing. After a several day trips
to Bellingham we knew it was a special place. One day a home with an ocean view that was
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cheaper to rent than a two-bedroom apartment in the big city was available. We moved in
and have not looked back. We love Bellingham and Whatcom County.
3. I am partner in a multi-state law firm. The whole story is that my partner, Robert Keating,
is my former college roommate and business and tax attorney extraordinaire and practices
out of Boulder, Colorado. We used to joke about our law firm someday. Alas, we decided
to give it a shot and have enjoyed the camaraderie and shared overhead expenses ever
since. Now for our satellite office in Hawaii…
4. I am a single father of three. This is only technically true as my partner, and fellow attorney, Megan Yeates have been together over ten years and share in all benefits and burdens
any well-bargained contract entails. Remember, I was a philosophy major (Megan minored in Philosophy).
5. I bat left and throw right. If this is interesting to you I would love to watch an M’s game
with you some time. They are turning it around this year, I am sure of it.
6. I have never ridden a horse. See number 1 if this is does not seem odd to you.
7. I do not remember learning to shoot a gun – it is something I learned very young. My father was originally a rancher in northern Idaho and thought I would hunt my whole life. I
have never been on a successful hunt and keep no firearms.
8. I spent a summer working promotions as Trojan Man at The Gorge. This has been my only “modeling” work.
9. I am a dramatic ophidiophobic. So much so that my kids think it hilarious to place their
wooden snakes in my closet, car, etc. It is not hilarious.
10. The best place I have ever been to a concert is Telluride, Colorado (Phish Summer Tour
2010). You get around by gondola and the city park is the venue. Nice work, Telluride!
I truly look forward to a great year for our organization. If ever you have questions, comments,
concerns, criticism (preferably the constructive variety), or suggestions please get in touch with me
at: tlyden@keatingandlyden.com.

The Whatcom County Bar Journal Congratulates

Those Honorables, Thomas Verge and Leon Henley!
Former Whatcom County Superior Court Commissioner Thomas Verge was recently appointed by the
Skagit County Commissioners to fill the new District Court judicial position approved by the State Legislature. Judge Verge, a Skagit native, and former elected Skagit Prosecutor, had served as a commissioner
in Whatcom Superior Court since 2005.
Leon Henley, alr eady ser ving as a Commissioner pro-tempore, was appointed by the Whatcom Superior
Court bench to fill Verge’s position. Commissioner Henley, previously having served in the Marines, has
been practicing law in Washington since 1980, most recently focusing on a mediation and arbitration practice.
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CLASSIFIED ADS
Free to all WCBA members & firms
e-mail ad copy as MS Word .doc file to:

rajeev@northwhatcomlaw.com
by the 15th of the preceding month
Questions? Call 360 527-9400

Office Space Available – Bellingham Towers - 119 N. Commercial Street – downtown! Nancy at
647-1916, ext. 112; Or email nancy@hollanderinvestments.com Conference Room available for
Rent to Tenants and Non-Tenants. New Cardio Room & Shower available for Tenants – access 24h!
Attorney Available to Assist with Overflow Work. Former Sole Practitioner licensed in both
Georgia and Washington, will assist with your Overflow needs; now you can have the part-time assistance you need, when you need it. Professional and dependable. Can work on-site or off-site at
my own well-equipped home office. Rates variable by complexity of work; minimum 3
hours.
Contact me directly as follows:
Carol Sheppard (770)366-8186 or CSSheppard100@gmail.com.
Assistance in Serious Cases: J ust moved to Bellingham. Recently licensed in Washington,
with 42 years of trial experience in Texas, including lead counsel in 2 Capital Murders in the past
two years, and 12 years as a trial judge. Available to assist in preparation and trial of serious cases
- criminal and civil. Contact: Norman E. Lanford, Sr., 512-751-1272, or n.lanford@sbcglobal.net.
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Civil Procedure Corner
By Bryan L. Page *

“Failure to State a Claim...
...Upon Which Relief can be Granted”
These words were drilled into all of our heads during our study of civil
procedure. Whether you do litigation or not, everyone still probably
knows exactly where to find this defense in the Civil Rules: CR 12(b)(6).
But what exactly is required to get a case dismissed under CR 12(b)(6)?
Dismissal under CR 12(b)(6) for failure to state a claim “is appropriate only if it appears beyond
doubt that the plaintiff can prove no set of facts, consistent with the complaint, which would entitle
the plaintiff to relief.” 1 Courts look to the allegations in the complaint to determine whether those
allegations support the legal claims asserted by the plaintiff:
In undertaking such an analysis, a plaintiff's allegations are presumed to be true and a
court may consider hypothetical facts not included in the record. A CR 12(b)(6) motion should be granted sparingly and with care and only in the unusual case in which
plaintiff includes allegations that show on the face of the complaint that there is some
insuperable bar to relief. Any hypothetical situation conceivably raised by the complaint defeats a CR 12(b)(6) motion if it is legally sufficient to support plaintiff's
claim.2
So dismissal is appropriate if a plaintiff’s claim remains legally insufficient even under the proffered hypothetical facts.3 This rule “weeds out complaints where, even if what the plaintiff alleges
is true, the law does not provide a remedy.” 4 Dismissal is a question of law for the trial court.5
This is often a pretty low bar for the plaintiff to meet. So in Washington, dismissals under CR 12(b)
(6) are rare. Washington courts even instruct that “CR 12(b)(6) motions should be granted sparingly
and with care.” 6 But the standards in federal court are more stringent.
Under Federal Rule of Civil Procedure 12(b)(6), accepting the plaintiff’s factual allegations as true,
the plaintiff must state a claim for relief that is “plausible on its face.” 7 The Washington Supreme
Court has commented that this “adds a determination of the likelihood of success on the merits, so
that a trial judge can dismiss a claim, even where the law does provide a remedy for the conduct alleged by the plaintiff, if that judge does not believe it is plausible the claim will ultimately succeed.” 8 This “plausibility standard is predicated on policy determinations specific to the federal
trial courts. The Twombly Court concluded that federal trial courts are incapable of adequately preventing discovery abuses, weak claims cannot be effectively weeded out early in the discovery pro(Continued on page 8)
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cess, and this makes discovery expensive and encourages defendants to settle ‘largely groundless’
claims.” 9 The Washington Supreme Court has not found the same problems in our state courts. So
it has rejected the higher pleading standard required in federal courts. 10
Since dismissal under CR 12(b)(6) is based on the facts alleged in the complaint, “[i]n general,
when ruling on a CR 12(b)(6) motion to dismiss, the trial court may consider only the allegations
contained in the complaint and may not go beyond the face of the pleadings.” 11 However, there are
a few exceptions. First, a “trial court may take judicial notice of public documents if the authenticity of those documents cannot be reasonably disputed.” 12 Second, “where a plaintiff asserts allegations in a complaint on specific documents but does not physically attach those documents, the documents may be considered in ruling on a CR 12(b)(6) motion for judgment on the pleadings.” 13
Otherwise, when matters outside the pleadings are presented to the trial court and not excluded, the
court treats the motion as a motion for summary judgment under CR 56 and all parties are given an
opportunity to present all material pertinent to such a motion.14
While 12(b)(6) motions are rare, they can be fun to brief and argue on both sides. On the plaintiff’s
side, the pleading standard is so low that courts rarely grant these types of motions. Really they are
most appropriate in cases that only involve interpretation of the law and no factual dispute. On the
defendant’s side, you get to argue that even if the plaintiff’s factual allegations are correct, the
plaintiff still loses and the case gets completely dismissed early on. But of course, the devil is in the
details for both sides. So both sides should keep in mind the standards under CR 12(b)(6) as well as
the relevant substantive law.
* Bryan Page is a shareholder at Carmichael Clark, P.S. and practices civil trial and appellate litigation in state and federal courts, with an emphasis on business, commercial, and real estate disputes. He can be reached at (360) 647-1500 or BPage@CarmichaelClark.com.
Endnotes
1. Holiday Resort Cmty Ass’n v. Echo Lake Assocs., LLC, 134 Wn. App. 210, 218, 135 P.3d 499 (2006) (internal quotations
omitted).
2. Id. at 218–19 (internal quotations omitted).
3. Jackson v. Quality Loan Serv. Corp., 186 Wn. App. 838, 843–44, 347 P.3d 487 (2015).
4. McCurry v. Chevy Chase Bank, FSB, 169 Wn.2d 96, 102, 233 P.3d 861 (2010).
5. Holiday Resort, 134 Wn. App. at 218.
6. Handlin v. On-Site Manager, Inc., 187 Wn. App. 841, 845, 351 P.3d 226 (2015).
7. Akhtar v. Mesa, 698 F.3d 1202, 1212 (9th Cir. 2012) (quoting Ashcroft v. Iqbal, 556 U.S. 662, 678, 129 S. Ct. 1937, 173 L.
Ed. 2d 868 (2009)).
8. McCurry, 169 Wn.2d at 102 (citing Iqbal, 556 U.S. 662; Bell Atl. Corp. v. Twombly, 550 U.S. 544, 127 S. Ct. 1955, 167 L.
Ed. 2d 929 (2007)).
9. Id.
10. Id. at 102–03.
11. Jackson v. Quality Loan Serv. Corp., 186 Wn. App. 838, 844, 347 P.3d 487 (2015).
12. Id.
13. Id.
14. CR 12(b).
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Ramblings of a Small Time Country
Lawyer
~By Rajeev!

“I Return to [the] Supreme Court”
Subtitle:

Once again, in the wrong country.

You may recall my June 2013 article “How I ended
up in a Mexican Jail… for DUI and Resisting Arrest” (and
its requisite RPC disclaimers) detailing some aspects of
Mexican criminal law as I observed them. If not and you
don’t have time to read that, that’s okay: long-story-short, if
one goes to jail, one usually has to go to court. Hence, I return to Mexico with my now-wife for our honeymoon, with
my parents in-tow, and to experience more of Mexico’s legal
system.
If one is myself, and not required to go to court, one might as well go to all way to the Supreme Court (Suprema Corte de Justicia de la Nación) for a photo-op for the Whatcom County Bar
Journal. That the Court happens to host some famous murals on the topic of law doesn’t hurt:

(Continued on page 10)
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That I missed the murals themselves, is another embarrassing story all together.
I was hoping to experience more of Mexico’s civil legal system this time. Mexico, like Canada,
our other NAFTA sibling, bears with us the New World joy of valuing personal liberty and seeking opportunity. In that regard I find much more cultural resonance with Mexico than I do with Europe. Unfortunately, having Spain as a colonial master and losing the Mexican-American War (1846-47), set
Mexico off on a very different political-economic history. Mexico achieved de-facto independence in
1821 and forged itself as a Republic in 1824, and up until the time of the Mexican-American War it
looked to outside observers that Mexico would become the dominant New World power. This was not
to be: with President Polk’s Manifest
Destiny Policy (in-part to counter
potentially hostile British Expansion
in the Pacific North-west, by securing California); still wracked by
years of the fight for independence
still unrecognized by a major hostile
world power in the form of Spain
(they invaded again in 1829); a system of government that was more
akin to a Confederacy than a unified
Federation; and brutal wars with Native American tribes, weakened the
nascent Empire to the point of collapse as US Forces occupied Mexico
City.
Today, the United Mexican States (Estados Unidos Mexicanos) is a unified Federal Republic and
a member of the G20, integrating its economy with the USA and the world, providing for a large middle class and the multiplication of ever-craftier lawyers. While I was able to review a number of lease
and rental contracts while I was in the country, and learned about setting up trusts designed to get
around restrictions on foreigners owning land on certain nice beaches, most of my true encounters with
the law came in the form of maybe potentially and only allegedly violating a number of criminal and
civil infraction laws. It was probably because I decided it would be a good idea to rent a car and cruise
central Mexico and its various cities searching for El Chapo, and the reward monies I would get from
both governments. To spoil the story early: I did not catch him and I received no reward monies.
This resulted in my both racing almost 1,000 km (I think that is like 20,000 in miles) through
beautiful rural countryside and also spending hours in gridlock, causing me to take increasingly wild
lane changes. It also saw me do an almost full speed 180 degree powerslide in the middle of an interstate, so that I could drive the wrong way and cross the median to avoid a toll booth that would have
locked me on a road for miles. In a separate incident in Mexico City, the police stopped my running
(Continued on page 11)
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car from leaving and my wife went toe-to-toe in a furious almost violent Spanish-language argument
with the officer, such that the other officer booted our car to prevent us from escaping. I was handed
a civil infraction for unlawfully blocking traffic, to which as a traffic prosecutor I was tickled pink
with anticipation of framing it for my law office. My wife’s verbal and prolonged assault of the police force, however, attracted the attention of a passing internal affairs officer, who rescued the officer from Sara’s advocacy and released us. Unfortunately, they snatched back the ticket too. All the
police were very professional, and I am pleased to say that the State of Michoacán has now been demilitarized to the best of my observation, unlike my last visit.
Though I think of law perpetually, I especially love its context in history and if there is one
thing Mexico has it is an abundance of history. The center of one of the largest civilizations in the
world prior to the coming of the Spanish, and then being under colonization since the 1520s, it was a
delight for me. Staying in manors that were almost 500 years old, having the sun sear my flesh at
the top of the Pyramid of the Sun, seeing the centers of Mesoamerican law being excavated in the
middle of cities, traveling down canals almost 1,000 years old, and learning about the Kings of
Spain’s laws regarding the consistent layout of urban planning was all fascinating... and for a week
and half it was purely relaxing. It helps when you bar yourself from both e-mail and any cell
phones. No clients or employees can find you.
I did, however, end up in a dentist’s chair, leveraging my status as an attorney to let me into
the dentist’s office the Saturday morning after Christmas Day, and repair a broken temporary crown.
As a fellow “professional” he brushed his other clients aside. The work he did was great (better than
here), and cost me less than a co-pay here, but… it was also like being at a veterinary dentist’s as he
seemed to think using my face as a arm-rest/fulcrum was perfectly acceptable. If you want a great
dentist in Mexico and aren’t afraid of being man-handled let me know. Maybe I should use more
physical force on my clients? Frog-march them into depositions and such.
The most important legal tip I got in Mexico, however, was from my aunt-in-law. She is an
attorney who works at the law school in Morelia. I will share her advice with you, as it has improved my life greatly and I hope it will improve your enjoyment of the practice of law as well:

Take a large coffee cup. Will it 2/5ths full of black coffee. Add
1/5th condensed and sweetened milk. Add two heaping spoonful's of sugar. Then... and this is the important part… fill the remainder of the cup with Coca-Cola. Drink.
While this sounds AWFUL, I took the plunge and tried it at the dare of
my attorney host. It truly was a magical morning! I drove half-way
across Mexico as cheerful and buoyant as could be! I encourage us all
to incorporate this into our practice and then write in with the results
of your own experiment.
Ah, the things we learn about the practice of law in Mexico. ~R!
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Legal Transcription Service
Express Legal Transcription, L.L.C.
Fast * Accurate * Reliable

Serving Whatcom County’s legal community since 2004.
Let us transcribe your documents. 24 hour turn-around, $6.50 per page. Pickup and delivery service in Bellingham. Receive your drafts on disk or by email for
easy changes! Doctor letters, pleadings, demand packages, telephone interviews,
GAL reports . . . you name it! Resume and references available upon request.
We can accept tapes, MP3, WAV, WMA, DSS and Dragon files.
Express Legal Transcription,
L.L.C.
Sue Fox-Golombek
Phone: (360) 734-7920
(360) 739-6707
Fax:
(360) 734-7920
express@openaccess.org
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Whatcom County Bar Association
December 2, 2015 Meeting Minutes
12:19 pm Meeting Called to Order by President Mark Kaiman
Guests were introduced.
September Minutes unanimously approved.
Treasurer’s Report
Attached
The report was unanimously approved.
Annual Budget
Paula McCandlis moved to amend the budget to include one $500 line item for the annual golf tournament. The
purpose of this was because the proceeds of the golf tournament go directly to Law Advocates. The motion was
to have the golf tournament run through Law Advocates budget.
This amendment was passed
With the above amendment the annual budget was passed.

2016 Officers
President Kaiman presented the proposed officers for next year; Tom Lyden, President; David Brown, Vice President; Lisa Saar, Secretary; Burton Eggertsen, Treasurer.
The proposed slate was unanimously approved.
Law Advocates Report
Law Advocates announced 2 CLEs and that cookbooks were still for sale
Director also announced that the tenant clinic had obtained funding for next year.
Old Business
None
New Business –
None
Meeting adjourned at 12:35
By: David. A. Brown

RESORT TO CHEAP SELF-PROMOTION!

Advertise in
the Newsletter
Admit it. You read the ads in the Newsletter to see what’s
going on. So does everyone else. If you have a service to
offer to your colleagues in the local legal community — or
if you just want to show off — you won’t find a cheaper,
easier way to do it.

1/8-page . . . $35/mo.
2.46”H x 3.86”W

1/4-page . . . $50/mo.
5.00”H x 3.86” W

1/2-page . . . $75/mo.
5.00” H x 7.90” W

1/2

full page . . . $100/mo.
10.00” H x 7.90” W

1/8

And it’s easy to place your ad
E-mail your ad as an MS Word .doc, MS Publisher .pub, .JPG,
.GIF or .pdf file to:
rajeev@northwhatcomlaw.com
We’ll get it in the next issue and bill you. Pre-size the ad if you
know how. Otherwise, tell us the size you want. Questions? Email Editor Rajeev at the above e-mail address, or call (360)
332-7000 .
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