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The President’s Column
By Mark Kaiman, WCBA President 2015

On Israel's Courtroom Battles
I am preparing this month’s article on the eve of Rosh Hashanah, as
Jews all over the world begin observance of the Ten Days of Awe that end with the Yom Kippur fast, when
the sins of the past year (5775 in the Hebrew calendar) are atoned for, and promises to do better are
pledged. In synagogues all over the world, the theme of renewal will be taken up in rabbinical sermons, as
will the Jewish community’s hopes and fears arising from world events. The past year was a tense and discouraging time for Jews. Anti-Semitism, thinly disguised as anti-Zionism, is not only escalating in Europe
and America, it is being taken for granted on the far left and far right as an acceptable trait amongst political and cultural elites.
In the United Kingdom, Jeremy Corbyn has won the leadership of the British Labour Party. Corbyn
has endorsed the terrorist groups Hamas and Hezbollah, and openly supports Holocaust deniers. Corbyn’s
support was strong among youth who have no memory of the Holocaust, and who have grown up in an environment in which constant condemnation of Israel is the norm. Here in North America, a virulent streak
of anti-Semitism is present on many college campuses, notably finding expression in the odious BDS
(Boycott, Divestment, Sanction) campaigns.
It seems that the enemies of Israel have realized that they cannot defeat the Israel Defense Forces
militarily, and cannot weaken the resolve of the Jewish people with persistent acts of terror. As a result,
they have undertaken a global campaign to delegitimize and isolate Israel. The battleground has shifted to,
among other venues, the courtroom. Lawyers have prevented a flotilla intent on breaching Israeli territorial
waters from doing so by informing maritime insurance carriers that assisting the flotilla could be considered providing aid to terrorists. Attorneys monitor the rampant and vicious anti-Semitism on college campuses, and warn academic institutions about the potential liability that could arise for failing to protect Jewish students from harassment. Various clever and creative attorneys have employed the US Anti-Terrorism
Act, Alien Torts Statute, the IRS code, consumer protection laws, and other civil rights laws here in the
United States to combat the perilous campaign to strip the State of Israel of its right to exist.
In the new year 5776, we can expect the battle for Israel and the world’s Jewish population to continue to shift towards the legal theater. As Israel becomes the focus for the world’s oldest hatred, legal
briefs and courtroom tactics may become as important as infantry and fighter aircraft for the survival of the
Jewish people in a world where the rhetoric of hatred is beginning to sound like 1939 all over again. In this
season of renewal, let us hope for a better year to come. I wish you all Shanah Tovah, a joyous and peaceful new year.
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Hiring An Associate— Adelstein, Sharpe & Serka seeks mid-level to senior associate with litigation experience, strong writing skills and a refined fashion sense. Please send cover letter and
resume to Jeff Fairchild, PO Box 5158, Bellingham, WA 98227-5158 or law@adelstein.com.
Assistance in Serious Cases: J ust moved to Bellingham. Recently licensed in Washington,
with 42 years of trial experience in Texas, including lead counsel in 2 Capital Murders in the past
two years, and 12 years as a trial judge. Available to assist in preparation and trial of serious cases
- criminal and civil. Contact: Norman E. Lanford, Sr., 512-751-1272, or n.lanford@sbcglobal.net.

CLASSIFIED ADS
Free to all WCBA members & firms
e-mail ad copy as MS Word .doc file to:

rajeev@northwhatcomlaw.com
by the 15th of the preceding month
Questions? Call 360 527-9400

Office Space Available – Bellingham Towers - 119 N. Commercial Street – downtown! Nancy at
647-1916, ext. 112; Or email nancy@hollanderinvestments.com Conference Room available for
Rent to Tenants and Non-Tenants. New Cardio Room & Shower available for Tenants – access 24h!
Attorney Available to Assist with Overflow Work. Former Sole Practitioner licensed in both
Georgia and Washington, will assist with your Overflow needs; now you can have the part-time assistance you need, when you need it. Professional and dependable. Can work on-site or off-site at
my own well-equipped home office. Rates variable by complexity of work; minimum 3
hours.
Contact me directly as follows:
Carol Sheppard (770)366-8186 or CSSheppard100@gmail.com.
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Civil Procedure Corner
By Bryan L. Page *

Failing to Plead Affirmative Defenses
Washington is a notice pleading state.1 But this “notice” requirement does
not just apply to the plaintiff’s complaint. It also applies to a defendant’s
answer. A defendant is required to give the opposing party fair notice of
its affirmative defenses in its pleadings.2 Civil Rule 8(c) specifically requires affirmative defenses to be pleaded in the defendant’s answer.3
There can be grave consequences for not pleading an affirmative defense.
“[A]ffirmative defenses are waived unless they are pleaded or tried with the parties’ express or implied consent.” 4 A party who does not plead a defense will not be allowed to finesse the issue by
inserting the defense into trial briefs at the last minute and asserting it was part of the case all
along.5 A defendant cannot be sneaky with its defenses, just like a plaintiff cannot be sneaky with
its claims.
But what is an affirmative defense? Civil Rule 8(c) contains a non-exhaustive list of affirmative defenses such as accord and satisfaction, estoppel, laches, and statute of limitations, just to name a
few. But there may be other affirmative defenses not listed in the rule that need to be included in an
answer. One court has stated “[a]ny matter that does not tend to controvert the opposing party’s prima facie case as determined by applicable substantive law should be pleaded. . . .” 6 The court reasoned that answers must be definite enough to inform the adverse part of the issues it must be prepared to meet.7 Thus, if the defense calls into question legal theories or substantive facts that were
not put at issue in the complaint, it will likely be considered an affirmative defense that should be
put it into the answer.

* Bryan Page is a shareholder at Carmichael Clark, P.S. and practices civil trial and appellate litigation in state and federal courts, with an emphasis on business, commercial, and real estate disputes. He can be reached at (360) 647-1500 or BPage@CarmichaelClark.com.

Endnotes
1. Gunn v. Riely, 185 Wn. App. 517, 528, 344 P.3d 1225 (2015).
2. Id.
3. CR 8(c).
4. Gunn, 185 Wn. App. at 529.
5. Id.
6. Shinn Irrigation Equip., Inc. v. Marchand, 1 Wn. App. 428, 430–31, 462 P.2d 571 (1969).
7. Id. at 431.

O C T . 2 0 15

PAGE 7

WHATCOM COUNTY BAR

THERE'S REAL TRUTH and THEN THERE'S COURTROOM TRUTH
Did the Jury Find the Truth?
By Jay Jacobs

There are two things a trial lawyer
never forgets. The first is being blind
-sided during cross-examination by a
completely unanticipated, 'You can't
handle the truth,' response to a question. The second is having your own
expert witness on the stand testifying
and, with no prior warning, he completely changes his theory of what
happened.
Both happened to me in The Widow
Wave trial.
No matter how much discovery and
preparation one does, the best laid plans
The Author
of 'mice, men, and trial lawyers' sometimes goes awry in the courtroom.
It all began on March 9, 1984, when a sport fishing boat, the A loha, vanished with all onboard in
the Pacific Ocean off San Francisco's coast. To this day no one knows for certain what happened. ‘Knowing’ is a complex, inexact business. There's real truth and then there’s courtroom
truth; a jury’s verdict may or may not approach what actually happened. Nor can someone reading about such an event—one that had no witnesses or hard evidence to explain it—be sure where
the truth lies. But trials, judges, and juries are what we have in our legal system for finding truth.
The Widow Wave explores this alternate reality, revealing how a big wrongful death case really
unfolds. It is a fascinating true-life mystery with no facile answers, or flawless protagonists typically portrayed in courtroom dramas. Did the jury find the truth? Will the reader?
This passion-driven trial, pitting widow against widow, resulted from the worst recreational boating accident ever to happen in San Francisco’s long maritime history. Francis Dowd, and
four others, left San Francisco Bay onboard Dowd’s 34-foot boat, A loha, for a day of salmon fishing out on the Pacific Ocean. The boat disappeared under mysterious circumstances. There were
no survivors or witnesses. Much speculation ensued in the San Francisco newspapers and the
evening broadcast news about what may have occurred. Was the boat sunk by a rogue wave? Or
run down by one of the large ships in the area? If weather was the explanation, why didn’t any of
(Continued on page 8)
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the fifteen other boats out that day go down?
Ultimately, the widow of one of the passengers onboard filed a lawsuit against Francis Dowd’s widow. I, a relatively inexperienced lawyer at the time, was tasked with defending her. She maintained
that her husband was not a negligent or careless man. On this slim statement I built my
case.
Under the special circumstances of no physical evidence and no eyewitnesses, the three-week jury
trial hinged on the testimony of both sides’ expert witnesses who intertwined the physics of wave
formation, navigation, and meteorology with the all-too human story of the fragility of life. The
dramatic nature of each day’s testimony overwhelmed the courtroom. Which side was ahead
seemed to change hands day by day, almost witness by witness.
The three weeks in court was an extreme emotional burden for my client. If it had been only her
husband who died, in time she would probably have come to accept that; after all, he was a grown
man and fishing was something he loved. But her son was also onboard. It’s hard to imagine a
greater grief for a mother than the death of a child. If the jury found her husband was responsible
for the loss of her son, it would have been the death of her soul.
Compounding this pressure was the fact that she was being sued for sums that could have wiped her
out financially. Yet the two factors prompting most clients into settling—the fear of going to court
and the possibility of financial devastation—had no effect on her. She regarded the allegations of
negligence as a dark cloud over her husband’s good name, and she wanted that cloud removed. For
her, nothing was more faithful than love or more sacred than his honor.
Prior to law school, I had been a sailor and then an officer in the merchant marine, sailing on cargo
ships, ore-carriers and tankers on voyages to Europe, Africa, India, the Far East, South America, the
Persian Gulf and Japan. My experiences at sea were a great help in unexpected ways at trial.
In my entire career in the courtroom, I never had another case with more complicated factual issues, legal complexities, or a client more emotionally invested in the outcome.
The old legal bromide, “You never try the case you prepare,” must have been written for this trial.
___________________________________________________________
Jay Jacobs has been a member of the California Bar for over 35 years. He is the author of The Widow Wave, published by
Quid Pro Books. www.thewidowwave.com
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Whatcom County Bar Invades New Orleans:
Travelers’ Report on LAW Advocates Auction Trip
By Wendy Bohlke and Brian Hansen,
Retired Members of the Whatcom County Bar Association
Hi, we were the lucky bidders at last
fall’s auction for one of the two 3 day
trips to New Orleans!
What a good trip it was! We flew from
Bellingham through Seattle to NOLA.
We are not big drinkers or late night
wanderers. But we managed to have a
great time anyway. Saw some interesting outfits in the streets; enjoyed lots of good music
(including Charmaine Neville at Snug Harbor) and wonderful meals. We took a city tour which
included a foray into the Lower 9th ward, still under reconstruction since Hurricane Katrina; it’s
still a city in a world of hurt.
The trip to NOLA was an excuse to visit the South, which has been our least-visited region of the
USA. We visited a cousin in Slidell, drove north to Natchez and Vicksburg, Mississippi, through
the farmland in southeastern Arkansas to Little Rock.
Natchez – interesting place. Their tourist attractions include over 200 homes, mostly built by
slaves prior to the Civil War. We did some wandering and some wondering there. The community evidences a number of threads of history which are not all palatable. For instance: we
lunched at the Pig Out Inn Barbecue. Locally owned, fantastic food, unpretentious. Lots of
‘roadhouse’ décor. The booth we chose had a photo from the 1930’s of Natchez’ good ol’ boys
wearing their lodge regalia, with their rifles. Huh.
We drove up the Natchez Trace towards Vicksburg. Talk about beautiful. But we were reading a
book we bought in Natchez at a museum gift store about the rascals who lived there and terrorized trail travelers during a span of years in the 1800’s. Yikes.
Our visit in Little Rock included staying with our niece and family who’ve lived there for 25
years. Jennifer and Horace are an interracial couple who were doing just fine in Seattle and got
jobs in Little Rock 25 years ago. They have done well there; their sons attended and graduated
from Little Rock Central High School, both excellent students. We visited the National Park
(Continued on page 11)
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Service National Historic Site across from the school, commemorating the roles the school, its
students, teachers, community and state leaders played in desegregating schools in this country. A
tough history. We are proud of our family there.
They also took us to Memphis where we visited the site of the assassination of Martin Luther
King, Jr. and the Blues Hall of Fame Museum. Had some great Memphis barbecue!
We took day trips to Hot Springs and Bentonville. The latter town is the headquarters for
Walmart. We visited Crystal Bridges, the American Art Museum established by the Waltons. The
art is good, representative of much of the range of art over the years of this country’s history. But
the museum itself is really something! Well designed, really breathtaking. And admission is free!
Hot Springs includes a park service museum which explains the
nearly-comic investment made into creating a quasi-medical facility
out of the natural springs there –
which in retrospect, appears too
reminiscent of the tools used in the
Spanish Inquisition!
Little Rock has beautiful parks, a
very nice Farmers’ Market, river
front walk, lovely schools and colleges, the Clinton Presidential Library – all of which we enjoyed
visiting. At the request of our
niece, we performed a few songs
at a staff birthday party at our niece’s office; and we did a ukulele gig at the assisted living facility
where Horace’s 93 year old mother resides, which was a fun thing to do. We do those gigs here in
Whatcom County with the BUG Community Singers, which is a lot more fun than sitting through
meetings at the university or showing up at the civil motion calendar on Fridays!
The icing on the trip/cake was two nights in Lafayette, Louisiana – Cajun and Zydeco country!
Good food and great music! We even went dancing at a very fun, family-welcome place! If
you’re ever there, don’t miss Randal’s! And a night in Houma – bayou country – close to the Gulf
– the town with over 50 bridges over the bayous!
So our donation to the Law Advocates resulted in an enlightening trip to the South! Go to the
auction in October and spend lots of money! And send a check to the Southern Poverty Law Center as well. There is much important legal work that needs our support there.
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Ramblings of a Small Time Country Lawyer
~By Rajeev!

“Rebuttal to the President’s Article (of last month)”
Subtitle:

Law and Mountain Dew.

The USA is represented by three fundamental symbols of freedom recognized worldwide:
The Bald Eagle, The American Flag and Coca-Cola. Last month, President Kaiman launched an
attack most heinous on the very foundations of our great democracy through thinly veiled anti-Coca
-Cola-ism.1 As the Editor of this venerable Journal, I could not allow this to abide without rebuttal;
for after all, even though he tried to disguise his treasonous libel with a “to me, there is nothing better than an icy cold Coke on a hot summer day,” that is the equivalent of “My best friend is a Coke,
so how can I be biased against Coca-Cola?”
So, to write this article, I came home from work and went to my pantry where I extracted 1
can of pure American Freedom and poured said freedom from its red container into a glass with an
oversized whiskey ice cube. I tasted it. In that moment, I felt all the glorious rush of America and
knew this article was not needed. Res ipsa loquitur! What right thinking person would sacrifice an
ounce (or twelve ounces) of their liberty for the security of a lowered risk from heart disease and
diabetes? 2 They should talk to Ben Franklin; I am sure he would be a huge Coca-Cola enthusiast if
we could materialize him in the present.
This left me with the problem, then what do I write about? Maybe something a little more
proletarian, something for the masses and country lawyers, rather than just the big city Bellingham
lawyers sipping their Coca-Cola from champagne glasses and opining about how the masses should
not be drinking sugary drinks. No, instead we should talk about the golden nectar that runs my law
practice: Mountain Dew.
I wear a lot of Mountain Dew themed clothing: I have shirts, pants and underwear galore. I
consider myself the foremost gourmand and amateur historian of Mountain Dew flavors and specialties north of Sedro-Woolley. When I am not thinking law, I am likely considering Mountain
Dew. When I am thinking of law, I am also likely thinking of Mountain Dew. This sounds like an
obsession or addiction, especially as I am not a paid spokesperson 3 for the world’s greatest drink,
but I’ll call it a lifestyle choice. In Whatcom County, lifestyle choices are cool and give me instant
political protection against your criticizing micro-aggressions.
Mountain Dew is so bound to my practice, that I cannot imagine the practice of law without
it. Many lawyers are very familiar with this habit of mine; it is a habitual accouterment of my prosecutor’s table in Blaine, and often shows up more surreptitiously in other courtrooms. Mountain
(Continued on page 13)
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Dew also shows up with surprising frequency in published decisions, both civil and criminal.
Most famously, and unfortunately unpublished is Ronald Ball v. Pepsico,Inc., et al.4 In that case
the plaintiff claimed when he went to drink his can of deliciously nourishing Mountain Dew, it
tasted horrible and there was an intact mouse bottled inside of it. The case gained some pop culture notoriety for the Defendant’s summary judgment motion in which they submitted as Exhibit
#3 the affidavit of an expert witness re: the possibility of this occurring. The expert testified that
the time between the bottling and the alleged opening (approx. 74 days), would have rendered any
mice into “a jelly-like substance.” Sensational! It is usually ignored that the expert also testified
that the age of mouse was younger than the time of bottling, which would have meant that the
mouse would have impossibly had to have been born inside the sealed container. Fun times in litigation, brought to you by Mountain Dew!
Each morning I start my day the same way, regardless of temperature or weather, with a can
of Mountain Dew on my drive to work. That’s one of the great things about Mountain Dew, it is
good at all temperatures, never over carbonated and much less acidic than colas. People often say
“Rajeev, that’s horrible! All that caffeine?” In reality, however, people who drink a cup of coffee
get about 20.4 mgs/oz. of caffeine, versus only 4.50 mgs/oz. in Mountain Dew. Let’s not even start
talking about people who get drinks with “shots” of espresso in them. Also, Ingredient #3 after
water and HFCS is… Orange Juice! Orange Juice and water are great for you! Basically, while all
these Urban Bellinghamites are getting high on caffeine and braving the risk of crotch scalding, I
am drinking orange juice and hydrating, calmly and serenely. You might be thinking, “Hey, what
about that HFCS you just glossed over, that’s un-organic un-local evil-sugar… plus there is that
sugar crash!” No worries about sugar crashes, I have solved that problem—you just drink another if you start to crash. Easy peasy. More orange juice? Whose mom wouldn’t approve of that?
I’ll admit, there are downsides. I don’t believe there is a court in the county or suit that I
own that has not had this drink spilled upon it. There are also the funny looks I get when people
realize I have significant stashes in my home, my office, my garage and the truck of my car. It’s
like they are looking at me as if I have a problem… some kind of unhealthy addiction… as if I
need professional help but that can’t be, because as I mentioned earlier it is a lifestyle choice,
right? Maybe its jealously. But there is no need to be jealous! I give Mountain Dew as I wish it to
be given to me…. Strange though, that there are so few takers after I tell that mouse story.
~R!
Endnotes
1– Record Hypen-combo!
2– Maybe Pepsi Cola people, they are just the worst.
3– I would really like to be a spokesman though, and now I am really regretting writing Footnote #2, which disses
their parent company. Hopefully they will be mature enough to read this article and offer me a humble $50k a year
and/or Mountain Dew for life.
4– In the Third Judicial Circuit Court, Madison County, Illinois, Case# 09L440.
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Legal Transcription Service
Express Legal Transcription, L.L.C.
Fast * Accurate * Reliable

Serving Whatcom County’s legal community since 2004.
Let us transcribe your documents. 24 hour turn-around, $6.50 per page. Pickup and delivery service in Bellingham. Receive your drafts on disk or by email for
easy changes! Doctor letters, pleadings, demand packages, telephone interviews,
GAL reports . . . you name it! Resume and references available upon request.
We can accept tapes, MP3, WAV, WMA, DSS and Dragon files.
Express Legal Transcription,
L.L.C.
Sue Fox-Golombek
Phone: (360) 734-7920
(360) 739-6707
Fax:
(360) 734-7920
express@openaccess.org
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Bio for this month’s Bar Speaker: Marty Smith
Marty is a Founding Director of MetaJure, Inc., a legal technology company. Marty practiced for 25
years with the law firm of Preston Gates & Ellis (now KL Gates), retiring from Preston in December of
2006. While at Preston, he founded the firm’s Intellectual Property Practice Group. Marty’s practice
emphasized information technology, software and computer law, and international commercial transactions. While in private practice, he advised a variety of companies and organizations including Microsoft (for 25 years), Amazon, Valve, Corbis, WRQ, NASDAQ, Medifor, Teledesic, the Business Software
Alliance and Aldus (prior to its merger with Adobe).
Marty is a longtime board member and former Chair of the Technology Alliance, and is a former board
member of the Washington State K-20 Network and of Attenex Corporation, an e-discovery software
company he co-founded in 1999, which was acquired by FTI Consulting in 2007. He was the Chair of
Washington State Governor Gary Locke’s Digital Education Task Force and the Chair of the Washington
Digital Learning Commons, the nonprofit education organization created as a result of the recommendations of Governor Locke’s Task Force.
Marty is a Magnum Cum Laude graduate of Whitman College and the University of Washington Law
School. Marty is included in The Best Lawyers in America, International Who’s Who of E-Commerce
Lawyers and Washington Law & Politics Super Lawyers. He is also the recipient of the 2007 Sharon Nelson Leadership Award from the Shidler Center for Law, Commerce and Technology at the University of
Washington. Marty and his wife Cathy have three daughters and live on Bainbridge Island, Washington.
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Whatcom County Bar Association
September 2, 2015 Meeting Minutes
12:10pm Meeting Called to Order by President Mark Kaiman
Guests were introduced.
June Minutes unanimously approved.
Treasurer’s Report

Olivia Burkland reported the latest numbers:
Total Deposits $1,842.34
Total Expenditures $9,787.48
Ending Balance: $19,874.86
The report was unanimously approved.
Committee Reports
Law Advocates Report
Michael Heatherly introduced himself as the new director of Law Advocates
Lawyers Take Orders is scheduled for October 16, 2015
Old Business
None
New Business –
None
Speaker discussed the daylighting of Padden Creek.
Adjourned at 12:59 pm.
By: David. A. Brown

RESORT TO CHEAP SELF-PROMOTION!

Advertise in
the Newsletter
Admit it. You read the ads in the Newsletter to see what’s
going on. So does everyone else. If you have a service to
offer to your colleagues in the local legal community — or
if you just want to show off — you won’t find a cheaper,
easier way to do it.

1/8-page . . . $35/mo.
2.46”H x 3.86”W

1/4-page . . . $50/mo.
5.00”H x 3.86” W

1/2-page . . . $75/mo.
5.00” H x 7.90” W

1/2

full page . . . $100/mo.
10.00” H x 7.90” W

1/8

And it’s easy to place your ad
E-mail your ad as an MS Word .doc, MS Publisher .pub, .JPG,
.GIF or .pdf file to:
rajeev@northwhatcomlaw.com
We’ll get it in the next issue and bill you. Pre-size the ad if you
know how. Otherwise, tell us the size you want. Questions? Email Editor Rajeev at the above e-mail address, or call (360)
332-7000 .
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