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On Communication 
 

  

 

Have you ever worked with opposing counsel or even a client that you 

simply couldn’t get through to? There can be many reasons for ineffective 

communication, but part of it might be a failure to understand the other person’s style of communica-

tion. One of the best ways to improve communication is to adapt to the other person’s particular style. 

Management schools teach that there are four distinct styles of communicating: 

 

The Controller. People with this communication style are extremely goal oriented, and will of-

ten begin a project without a clear plan, preferring to simply charge forward and figure it out as they 

go. Controllers tend to be very efficient and business-like, get right to the point, and focus on results 

more than process. 

 

The Promoter. This person is very gregarious, and can talk about nearly anything. Promoters 

love small talk about family and their personal interests. They are also curious and want to hear sto-

ries from you, so be prepared to share. 

 

The Supporter. This person is very low key and calm. This type of communication style is prac-

ticed by the majority of the population, most of whom don’t want to be involved in conflict. Support-

ers also tend to be very competent and steady at their jobs. Supporters often make very effective me-

diators. 

 

The Analyzer. These people love being organized, and gather details. They love graphs, lists, 

and charts. Because of their preoccupation with detail, they are sometimes hesitant to make decisions. 

Analyzers can be skeptical, and will often ask many questions as they attempt to gather detailed infor-

mation about a given subject. 

 

Generally speaking, the success of any communication is the responsibility of the communicator. 

However, as attorneys we often have to rely on others to communicate with us before we can begin the task of 

effective advocacy. It is occasionally very difficult to get even basic information out of clients, such as 

what the problem actually is, and what kind of relief they are seeking. Being able to recognize the 

communication style of the person trying to convey information, and then adapting to it with active 

listening and asking the right kinds of questions, can make the process much smoother and more effi-

cient. 

The President’s Column 
  By Mark Kaiman, WCBA President 2015 
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Letter of Thanks  

to the Bar Association re: The May Speaker 
 

Thanks for inviting Ezra Moore of Plain English Consulting to present at the May meeting. As a one-

time computer programmer, I recognized the depth and breath of his technical knowledge when he was 

answering questions so I approached him after the meeting about getting my office systems evaluated. 

He came by the following Monday and, without charge, spent over an hour looking over my Macbook 

Pro, its software and my Time Capsule backup platform. I was prepared to sign a contract for monthly 

support (which he had tentatively recommended when we set up the appointment) but, after analyzing 

my needs, he advised me to hold off because he found my office already adequately protected. He sug-

gested some minor software additions (to add redundancy to my backups and take them offsite), all of 

which were third party products from which he derives no benefit, and he offered to install some hard-

ware upgrades I'd purchased about a year ago that were just sitting on a shelf. He also reconfigured my 

Macbook to take advantage of encryption options built into the OS X operating system. His charge for 

all of this was $100.   

Ezra impressed me on several fronts. First, he's honest to a fault. Like many Bellingham business own-

ers, he values his reputation above opportunities for short-term gain to an extent this New York native 

finds astounding. Second, he knows what he's doing. Unlike many computer consultants, he has exten-

sive knowledge of the Apple products on which my office runs. Given that the vast majority of busi-

ness applications run on Windows platforms, this is unusual. But he's not an Apple fanboy; just a sharp 

computer guy with a broad base of knowledge. Last, but certainly not least, his prices are beyond rea-

sonable. If he treats everyone as well as he treated me, he's going to need a lot of customers to stay in 

business. I hope he gets them because this guy deserves success and can offer value to many small 

firms.  

As important as computers are to legal practice and as much as we rely on them, counting on their reli-

ability while ignoring what would happen in the event of a sudden failure, it makes sense to pay atten-

tion to issues like security, reliability and redundancy. If you don't already have a competent computer 

consultant, I recommend Ezra. I write this letter out of gratitude to him but also as a favor to my col-

leagues who would benefit from his expertise.  
 

 

Roy N. Martin, Attorney at Law 
(360) 746-0400  

Notice of Office Move—Bill Burkitt  
 

Bill Burkitt is moving to 119 N. Commercial Street, Suite 325   
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Office Space Available –  Bellingham Towers -  119 N. Commercial Street – downtown!  Nancy at 

647-1916, ext. 112; Or email nancy@hollanderinvestments.com   Conference Room available for 

Rent to Tenants and Non-Tenants.  New Cardio Room & Shower available for Tenants – access 24h! 

CLASSIFIED ADS 
Free to all WCBA members & firms 

e-mail ad copy as MS Word .doc file to: 

rajeev@northwhatcomlaw.com 

by the 15th of the preceding month 

Questions? Call 360 527-9400 

Two offices for rent in Executive Suites on Prospect. Tenant will have shared use of two confer-

ence rooms, receptionist to answer phones and greet clients.  These two offices have their own indi-

vidual thermostats to control heat and air conditioning.  Signage is available for business name and 

free parking for clients. Permitted parking is available for tenant.  One office is 152 sq. feet for 

$600.00 per month.  The other office is 216 sq. feet for $800.00 per month.   The monthly rental 

amount includes heat, electricity, water, sewer, garbage, and internet access.  Call Katti Esp at (360) 

715-3100.  

Attorney Available to Assist with Overflow Work.   Former Sole Practitioner licensed in both 

Georgia and Washington, will assist with your Overflow needs; now you can have the part-time as-

sistance you need, when you need it.  Professional and dependable.  Can work on-site or off-site at 

my own well-equipped home office.  Rates variable by complexity of work; minimum 3 

hours.  Contact me directly as follows:  Carol Sheppard (770)366-8186 or CSShep-

pard100@gmail.com. 

Hiring An Associate— Adelstein, Sharpe & Serka seeks mid-level to senior associate with liti-

gation experience, strong writing skills and a refined fashion sense.  Please send cover letter and 

resume to Jeff Fairchild, PO Box 5158, Bellingham, WA  98227-5158 or law@adelstein.com.   

Assistance in Serious Cases:  Just moved to Bellingham.  Recently licensed in Washington, 

with 42 years of trial experience in Texas, including lead counsel in 2 Capital Murders in the past 

two years, and 12 years as a trial judge.  Available to assist in preparation and trial of serious cases 

- criminal and civil.  Contact:  Norman E. Lanford, Sr., 512-751-1272, or n.lanford@sbcglobal.net. 

mailto:CSSheppard100@gmail.com
mailto:CSSheppard100@gmail.com
mailto:law@adelstein.com
mailto:n.lanford@sbcglobal.net
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Campaign to End Mass Incarceration 

 

 On June 10th, the League of Women Voters of Bellingham/Whatcom County will present a 

meeting open to the public featuring Alison Holcomb.   Ms. Holcomb has been named as the 

ACLU’s National Director for their Campaign to End Mass Incarceration.  Ms. Holcomb’s presen-

tation should be timely as Whatcom County gets ready to have a robust debate about criminal jus-

tice, incarceration and mental health and substance abuse treatment.   The event will be held at the 

Mt. Baker Theater – Encore Room from 5:30-7:30 p.m.  There will be a cash bar.  All are wel-

come to attend.    

REMINDER to all attorneys practicing in Skagit County Superior Court~ 

  

1)      Always state the name of the case and case number.  Attorneys are to identify the name and case 
number of each new case coming before the court. 
  

2)     Attorneys are to identify him or herself each and every time a new case is called.  This is to 
be done regardless of the number of cases they have just presented.  This is for the record and is required.  For those 
cases that are appealed it is imperative that we have that information.  It is not appropriate for the court reporter, or 
transcriptionist, to have to second-guess or search for the name of the person talking. 

   

3)     The dignity of the Court is to be respected and maintained at all times. The noise level in the 
courtrooms, especially during the in-custody and out-of-custody calendars, has become totally unacceptable.  Please 
be advised that talking to others is prohibited, except in a very low whisper, out of respect for the court. Background 
noise, or other voices, interferes with the court reporter’s ability to take down the record, or for the court to make a 
digital recording. This noise also negatively impacts all parties in the current session and shows a lack of respect to 
everyone else sitting in the courtroom.  Conversations are to be taken to the jury room, if available, or outside of the 
courtroom. 
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Behind the Jury Room: My Week as Juror #7 
By Bryan L. Page* 
 

I am a big believer in the right to a jury trial.  It is 

fundamental to our American democracy.  King 

George III was a tyrant ruling over the American 

colonies: “The history of the present King of Great 

Britain is a history of repeated injuries and usurpa-

tions, all having in direct object the establishment 

of an absolute Tyranny over these States.” 1  One 

big complaint was that the tyrant was “depriving us 

in many cases, of the benefits of trial by jury.” 2  As 

Alexis de Tocqueville pointed out, trial by jury 

helps the administration of justice, keeps the gov-

ernment and other powerful institutions in check, 

and helps educate the jurors. 3  In my opinion, the right to trial by jury is one of the most im-

portant rights we have, next to the right to vote.  And representing our community on a jury is a 

very important civic duty, much like voting.  

 

So I was very excited when I received a summons to appear for jury duty in Whatcom County.  
But I was also reticent.  There is no way I would ever be seated on a jury. I am a lawyer.  And I 

know many of the other lawyers here.  But I also did not want any special treatment as a law-

yer.  I am cognizant that de Tocqueville also likened lawyers to the aristocracy.4  So rather than 

contact the court to get out of it, I reported to jury duty just like everyone else.  

 

We reported to the county council chambers in the courthouse.  We checked in with the jury co-

ordinator.  Then we were shown a 15–20 minute orientation video about jury duty produced by 

the Washington courts.  You can watch the video here: https://www.youtube.com/watch?

v=SMvCkaiAKl0.  Lawyers and civically informed citizens will find the video a little corny, 

but it is informative if you do not know much about the system.  

 

After the video, we were taken up to Judge Montoya-Lewis’ courtroom where the trial was go-

ing to be held.  I was one of the last to walk in.  Predictably, everyone had filled in towards the 

back.  The only seats remaining were in the front row.  So I walked past the counsel tables to sit 

down.  As I did, I noticed I knew both the prosecutor and the Defendant’s lawyer.  I exchanged 

pleasantries with both as I walked by, and quietly took my seat.  They both looked a little 

shocked to see I was on the jury panel.  

 

Before voir dire began, we were seated according to what I can only imagine was a random or-

der.  I was given number 17.  It would only take a few people to be excused or struck for me to 

end up on the jury of 12.  I was excited.  But in all honesty, I fully expected the Prosecutor and 

(Continued on page 7) 

https://www.youtube.com/watch?v=SMvCkaiAKl0
https://www.youtube.com/watch?v=SMvCkaiAKl0
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the Defendant’s lawyer to approach the judge and then quickly inform me I was excused.  Sur-

prisingly, that did not happen.  

 

Instead, Judge Montoya-Lewis began by briefly telling us the case was a criminal case in 

which the Defendant was charged with unlawful possession of a firearm.  She then proceeded 

to ask the jury pool if we knew anyone who was going to be involved in the trial.  She began 

with the lawyers.  “Does anyone know the Prosecutor?”  I was the only one who raised my 

hand.  “Does anyone know the Defendant’s lawyer?”  Again, I was the only one who raised my 

hand.  Some people in the jury pool behind me chuckled. They probably wondered how I knew 

both attorneys.  That would be revealed to them soon enough.  Judge Montoya-Lewis told me 

the lawyers may have additional questions for me.  In an example of her professionalism and 

judicial temperament, she referred to me as Juror #17 (my number at that time), rather than Mr. 

Page.  I imagine that was intentional, in an effort not to single me out from the rest of the jurors 

in the pool.  I appreciated that.  

 

Judge Montoya-Lewis proceeded through the list of witnesses and other interested parties to 

see if anyone in the jury pool knew them.  Then it was the attorneys’ turn to begin their ques-

tions of us.  Both jumped right into asking the jury pool about their thoughts on guns.  Interest-

ingly, it was the people near the back who had the strongest views on guns.  There was no 

chance they were getting on the jury because of their high jury numbers.  But they sure wanted 

to be heard.  If one person spoke up about their strong belief in gun rights and the Second 

Amendment, someone else spoke up about their strong belief against guns.  But it did not mat-

ter.  They were never going to end up on the jury.  I thought the lawyers did a very good job lis-

tening to these folks but adeptly trying to move the conversation back to the front of the room.  

 

Both attorneys ended by asking me questions, just as Judge Montoya-Lewis predicted.  They 

asked if I knew each of them because I was a lawyer.  They asked if my knowing each of them 

would affect my decision in any way.  That was probably my way out.  But I had to answer 

truthfully and said it would not.  They asked me the areas of law I practice.  The Defendant’s 

attorney asked how I would respond if my fellow jurors asked me questions about the law dur-

ing deliberations.  I responded frankly by saying I knew very little about criminal law, only 

enough to have passed the bar exam.  I also said the law we were to apply would be in the jury 

instructions and that I would advise me fellow jurors to look to and rely on the instructions.  If 

we had questions about the instructions I would recommend we submit them to the judge.  

 

My answers must have been good.  Neither side struck me.  Various people ahead of me were 

stricken from the pool or excused.  Only a handful of people remained in front of me.  Both 

sides accepted the panel.  I looked around.  I counted the number of people ahead of me. 1 . . . 

2 . . . 3 . . . 4 . . . 5 . . . 6 . . . . Low and behold, I was #7! I was on the jury!  I could not believe 

it.  The day ended with the judge reading preliminary instructions.  I rushed back to the office 

to figure out how I was going to get all my work done that week while serving on the jury. 5 

 

(Continued from page 6) 

(Continued on page 8) 
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The trial began the next morning with opening statements.  The Prosecutor’s case was going to 

be simple.  The Defendant had 7 prior felony convictions and a gun was found in his house un-

der his bed.  A witness saw him with the gun.  The Defendant had a more complicated case.  He 

never had possession of the gun.  The witness who would testify seeing him with the gun was 

not credible.  The gun was not his.  He also was asserting an affirmative defense that when he 

was convicted of his prior felonies he did not receive the proper notice required by law inform-

ing him he could not possess a gun as a convicted felon.  It probably was a more nuanced, com-

plicated unlawful possession of a firearm case than most other cases involving that charge.  

 

I will not spend time on all the details of the evidence.  But the most fascinating testimony was 

from the prosecution’s first witness—a 9-10 year old girl who testified she saw the Defendant 

with the gun.  Looking back, she must have been terrified to testify in front of all of us.  I 

would have been at her age.  She was pretty brave to have done that. T he Prosecutor did a 

good job of walking her through her testimony.  I was curious to see how the Defendant’s attor-

ney would handle the cross-examination of a young child.  He did an excellent job of walking 

the line between getting her to answer his questions and making his points, but not coming off 

as a bully.  That must have been tough.  

 

As far as my fellow jurors and me, as the trial went on throughout the week, we had a wonder-

ful time getting to know each other.  Everyone was very friendly.  Everyone got along.  A few 

people brought in donuts on different days.  That was nice.  We got along so well in the jury 

room that a few times the bailiff had to ask us to be quiet.  

 

When we began deliberations, or course my fellow jurors elected me jury foreman unanimous-

ly.  I thought that would happen.  I felt honored they looked to me to lead us in making a very 

important decision for and on behalf of our community and for the Defendant.  I was also very 

impressed with the quality of my fellow jurors.  There were a lot of other professionals on the 

jury with me.  Everyone was very smart.  During deliberations everyone was willing to speak 

their minds and ask questions.  When one person was talking everyone else listened.  No one 

interrupted or talked over each other.  We all respected each other’s opinions.  There was no 

drama like in the movie 12 Angry Men.  Every jury is different.  I have heard some horror sto-

ries of other juries.  But the jury I served on reinvigorated my belief in the jury system.  

 

I tried to take very detailed notes about the evidence presented during the trial.  For one thing, 

it helped me concentrate on the evidence instead of letting my mind wander to thinking about 

trial strategy and tactics and how I would try the case if I was one of the lawyers.  Both attor-

neys did a wonderful job though.  I was impressed with their trial skills.  

 

Speaking of trial skills, and to make this article somewhat educational, here are a few good trial 

skills that were reinforced to me as I sat in the jury box: 
 

(Continued from page 7) 

(Continued on page 9) 
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It can be very effective to be personable and make connections with the jury during voir dire.  

 

Everyone has their own style of course. But the down-to-earth personal style of one of the at-

torneys was good.  

 

It can be very effective to ask questions of the jury pool in voir dire that introduce themes and 

ideas that you hope to prove during trial. The attorneys did a good job of this. 

 

Cross-examination: 6  

Only ask leading questions! Open-ended questions allow the witness to answer how he or 

she wants and not how the attorney wants.  

Do not ask the one question too many! Stop when you have made your point. If your ques-

tion begins with “So . . .,”  do not ask it. Save that for closing argument.  

Keep the questions short and use short, plain words.  

 

Juries rely heavily on the jury instructions when deliberating. During closing argument make 

sure you talk about the jury instructions and how they fit into your case for your client to pre-

vail. 

 

Two things can help win a case: (1) a compelling, believable factual story; and (2) a sound le-

gal theory. Make sure your factual story matches up with your legal theory. And reinforce both 

during closing argument.  

 

I want to thank the two attorneys and Judge Montoya-Lewis for not striking me from the jury.  
And I want to commend them for good lawyering and judging during the trial.  My fellow jurors 

and I came away from the experience impressed and confident in our judicial system.  

 

And if you are wondering, the jury found the Defendant guilty. 7  
 

*Bryan Page is a shareholder at Carmichael Clark, P.S. and practices civil trial and appellate litigation in state 

and federal courts, with an emphasis on business, commercial, and real estate disputes.  He can be reached at 

(360) 647-1500 or BPage@CarmichaelClark.com. 
 

1.  The Declaration of Independence (U.S. 1776).  

2.  Id.  

3.  Alexis de Tocqueville, Democracy in America 280–87 (Everyman’s Library ed., Knopff 1994) (1835).  

4.  See id. at 272–80 (discussing “the temper of the legal profession in the United States, and how it serves as a 

counterpoise to democracy”).  

5.  I survived with the help of the great staff at my firm, patient clients, and some very early mornings and very 

late nights. 

6.  See Irving Younger’s speech The Ten Commandments of Cross-Examination given during the National Insti-

tute for Trial Advocacy’s 1975 National Session in Boulder, Colorado (DVD on file at Carmichael Clark). 

7.  To show you how little I know about criminal law, a few of us on the jury stayed after the trial to talk to the 

judge and the attorneys. We were curious what sentence the Defendant would be facing. Someone asked us to 

guess. I threw out at least 3 months. I was wrong. Very wrong. The Defendant is going to get something like a 

minimum of 5 years. I am going to stick with civil cases where only money and property are at stake.  

(Continued from page 8) 
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Second Thoughts – A Baseball Slap and Anti-SLAPP  
By Michael Bersch 
 

Baseball and especially softball aficionados will know the term “slap hitter.”  To slap, the hitter is always 

batting right-handed so he or she is facing first base.  As soon as the ball is released by the pitcher, the slap 

hitter rotates towards the ball, and “slaps” it instead of taking a full swing.  This slap may be a bunt, slap-

ping the ball down the third base line, or the hitter might slap hit the ball to an open area in the left infield.  

The idea is to put the ball in play, and because the hitter is already moving toward first base, speedy runners 

often outrun the defense’s play on the ball. 

 

Business, like baseball, is a game, and when big money is at stake, the game is hardball.  Here is a recap of 

an ongoing game. 1 

 

The Tacoma Rainiers is the Triple-A farm team for the Seattle Mariners.  Back in early 2011, a group of 

local Tacoma investors, The Baseball Club of Tacoma (TBCOT), bought the Rainiers from Texas-based 

SDL Baseball Partners LLC (SDL).  About a year after the deal, TBCOT decided it got the bad end of the 

trade, so in July 2012, it began the game throwing fast balls – filing suit against SDL alleging breach of 

contract, breach of implied duty of good faith and fair dealing, fraud, and negligent misrepresentation.  In 

September, SDL was at bat and hit a hard ground ball down the third base line – filing an amended answer 

with counterclaims, affirmative defenses, and third party claims against TBCOT officers. 

 

It looked like SDL had a solid base hit, but TBCOT claimed the ball went foul and asked the third-base 

judge to rule filing a special motion with the trial court  in February 2014 to strike SDL’s counterclaims 

pursuant to Washington’s anti-SLAPP statute.2  TBCOT argued that SDL’s “claims were based entirely on 

TBCOT’s filing of this lawsuit . . . .  The trial court granted the motion to strike explaining that “the thrust 

of the counterclaims and third party complaints do tread on protected activity, that being the filing of the 

lawsuit or the out of court complaints that formed the basis for and are really part and parcel of the law-

suit.”” 3  The trial court dismissed SDL’s counterclaims with prejudice, awarding TBCOT and the third par-

ty defendants $10,000 each, plus attorney’s fees and costs.  Shocked by this call, SDL appealed to the up-

stairs booth for replay review.  The Court of Appeals took the case and has recently ruled how the game 

will proceed. 

 

First, a bit of background: SLAPP refers to “Strategic Lawsuits against Public Participation.”  A SLAPP 

masquerades as an ordinary lawsuit (e.g., defamation, business tort, nuisance, judicial tort) but the suit’s 

principal purpose is to “chill the constitutional rights of freedom of speech and petition for the redress of 

grievances.” 4   The SLAPP plaintiff is not concerned with winning the lawsuit.  The SLAPP claim typically 

has little or no merit and is dismissed.  The plaintiff’s litigation costs are seen as a cost of doing business, 

but the defendant is subjected to expensive, protracted litigation, and often extreme monetary liability.  

“They [SLAPPs] are not ordinary lawsuits . . . .  They are classic “dispute transformation” devices, a use of 

the court system to empower one side of a political issue, giving it the unilateral ability to transform both 

the forum and the issue in dispute.”5 

 

Washington passed one of the first anti-SLAPP laws6 in 1989 in response to the plight of Brenda and Gary 

Hill.  In 1987, the Hills wanted to refinance their home but found they could not because the California de-

veloper7 had not paid excise tax on the sale.  Brenda Hill investigated further and reported to Washington 

revenue officials who subsequently collected almost half a million dollars from the company.  In retaliation, 

the company filed a million dollar defamation suit against the Hills.8  The initial Washington law made 

(Continued on page 11) 
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good faith communications with government agencies exempt from civil liability.  Later amendments 

dropped the good faith requirement.  However, because the immunity extended only to communications 

with government, the right to speak out on public issues was only partially protected.  A person could be 

immune from suit for information given to the government, but find him/herself sued if the same infor-

mation was passed to a newspaper.  The law also had no mechanism for early dismissal. 9 

 

In 2010, Washington passed a new anti-SLAPP law,10 which closely followed California law.11  Under the 

new law, a “party may bring a special motion to strike any claim that is based on an action involving public 

participation and petition.”12  The party bringing the special motion to strike “has the initial burden of 

showing by a preponderance of the evidence that the claim is based on an action involving public participa-

tion and petition.  If the moving party meets this burden, the burden shifts to the responding party to estab-

lish by clear and convincing evidence a probability of prevailing on the claim.”13 

 

In its appeal, SDL argued that private contract disputes are exempt from the anti-SLAPP statute.  The Court 

of Appeals responded, “We disagree,” but did not tell us why, only noting and quoting from Navellier v 

Sletten14 that a breach of contract claim can constitute protected activity.  The court then declared that filing 

a lawsuit is a protected activity (part of a person’s right of petition) and “[t]o hold private contract disputes 

exempt from the anti-SLAPP statute contradicts the legislature’s instruction that it be “construed liberally to 

effectuate its general purpose of protecting participants . . . from an abusive use of the courts.””15 

 

But!  All of that does not mean that TBCOT cannot be sued.  What we must do, instructed the court, is look 

to the principal thrust, the gravamen, of the claim.  In doing that we look to the pleadings and affidavits of 

the parties, then “viewing the facts and all reasonable inferences therefrom in the light most favorable to the 

nonmoving party,”16 we decide if the gravamen targets the protected activity—here, TBCOT’s filing its 

lawsuit.  The court then looked extensively at SDL’s counterclaims and concluded the claims stem from pre

-litigation activities, primarily in the negotiation process; the court also noted SDL’s claims could have 

been brought independently of TBCOT’s suit.17  Therefore, TBCOT failed to establish that SDL’s counter-

claims were based on protected activity.  The court reversed and remanded “with instructions to reinstate 

SDL’s counterclaims and third party claims.”  SDL is still in the game! 

 

Second Thoughts: 

Washington courts should not be too quick to adopt California court interpretations of California’s anti-

SLAPP statute.  For example, in apparently adopting a California court’s interpretation that the anti-SLAPP 

statute can apply to private contract disputes, the Court of Appeals may have opened the door to greater ap-

plication of the statute than intended by the Washington legislature.  Such application may turn the statute’s 

intended use as a deterrent to abusive litigation into a weapon of the same. 

 

TBCOT argued that “whether SDL’s claims could be brought independently is irrelevant because the mere 

fact that SDL brought these claims in reaction to TBCOT’s complaint is itself evidence that the counter-

claims are based on protected activity.”18  The court quickly threw out this argument, noting that a cause of 

action triggered by protected activity does not mean it arose from protected activity.19  This makes complete 

sense, otherwise every counterclaim would be subject to a motion to strike.  But that is exactly what 

TBCOT’s argument points out.  With excessively liberal interpretation of the anti-SLAPP statute, defend-

ants will attempt to use the statute as a weapon against meritorious claims.  As most attorneys realize, a 

lawsuit is often a war of attrition.  Who can last the longest?  Who is willing to spend the most?  Who wants 

to stand on principle?  Who can endure the most pain?  Often parties come to the negotiating table not out 

(Continued from page 10) 

(Continued on page 12) 
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of want but out of need.  Intervening in this process, especially between private party complainants, may 

have unintended, deleterious consequences. 

 

In baseball and softball, slap bunting and slap hitting are often used as strategic sacrifice plays to advance a 

runner already on base.  A SLAPP suit as the name includes is a strategic lawsuit.  Now, it appears that anti

-SLAPP motions are made for strategic purposes as well.  As pointed out by the dissent in Navellier, “The 

cure has become the disease – SLAPP motions are now just the latest form of abusive litigation.” 20 

 

How this will all play out is yet to be seen.  But for now, TBCOT and SDL are only in the middle innings 

of the game.  Time to carry on, and –  

 

Play Ball !!! 
 

Endnotes 
1— The Baseball Club of Tacoma LLC v. SDL Baseball Partners LLC, No. 71792-8, slip op. (Wash. Ct. App. Div. I, May 4, 2015) 

2— RCW 4.24.525 

3— The Baseball Club of Tacoma at 3-4, the Court of Appeals quoting from the Report of Proceedings. 

4— RCW 4.24.525, Notes: Findings § (1)(a).  Laws of 2010, ch. 118 §1(a) 

5— George W. Pring, SLAPPs: Strategic Lawsuits against Public Participation, 7 Pace Envtl. L. Rev. 3 (1989), 10. 

6— RCW 4.24.510 – Communication to government agency or self-regulatory organization – Immunity from civil liability.  (Brenda Hill 

Bill) 

7— Robert John Co. whose principals at the time were Beverly Hills, California attorneys Warren Ashman and Gerald Rome. 

8— The suit went on for almost 6 years before a trial court finally found for the Hills.  The attorney for the company admitted that the 

claim was a long shot.  See The Oregonian, Monday, March 15, 1993, p. B02. 

9— See Tom Wyrwich, A Cure for a “Public Concern”: Washington’s New Anti-SLAPP Law, Wash. Law Rev. 86, 663 (2011), for possi-

bly important distinctions between the laws.  California court opinions interpreting the California statute are, therefore, very persuasive in 

interpreting the Washington statute. 

10— RCW 4.24.525 

11— Cal. CCP. Code §425.16 (b)(1). 

12— RCW 4.24.525 (4)(a).  Subsection (2) states the law applies “to any claim, however characterized, that is based on an action involving 

public participation and petition,” with the exception of actions by prosecutors enforcing laws for public protection.” (subsection (3))  A 

number of specific examples of “action involving public participation and petition” are enumerated in subsections (2)(a), (b), (c), (d), but 

subsection (e) is a catchall stating the act applies to “[a]ny other lawful conduct in furtherance of the exercise of the constitutional right of 

free speech in connection with an issue of public concern, or in furtherance of the exercise of the constitutional right of petition." 

13— RCW 4.24.525 (4)(b). 

14— Navellier v. Sletten, 29 Cal. 4th 82, 52 P.3d 703, 124 Cal. Rptr 2d 530 (2002). 

15— The Baseball Club of Tacoma at 6 quoting from Laws of 2010, Ch. 118, § 3 

16— Id. at 7. 

17— That SDL’s claims could stand independently was also acknowledged by the trial court and the plaintiffs. 

18— The Baseball Club of Tacoma at 11. 

19— The court again quoted from Navellier, supra. 

20— Navellier at 96.  

(Continued from page 11) 
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Cleaning Up Criminal History - Misdemeanors 
By Michael Brodsky 

 

Anybody who has been convicted of a crime knows the detrimental effects of that conviction can linger 

long after the case has been resolved.  These are what we in the law call “collateral consequences” and 

they can range from the loss of ability to enter Canada to deportation or exclusion if you’re not an Amer-

ican citizen.  But the can also include less obvious collateral effects like to difficulty in getting a job, 

renting an apartment or applying for a loan. This article will address what can be done to clean up your 

non-DUI misdemeanor and gross misdemeanor history. 

 

Vacating a misdemeanor or gross misdemeanor criminal conviction – what some sates call 

“expungement” – is governed in Washington by RCW 9.96.060.  This statute delineates just what con-

victions can be vacated, how long you have to wait to before you can have them vacated, how many you 

can vacate (just one for now) and the procedures that need to be followed. Felony vacations are governed 

by RCW 9.94a.640 and will be discussed in my next blog entry. 

 

RCW 9.96.060(1) states “(1) Every person convicted of a misdemeanor or gross misdemeanor offense 

who has completed all of the terms of the sentence for the misdemeanor or gross misdemeanor offense 

may apply to the sentencing court for a vacation of the applicant's record of conviction for the offense.”  

Completing all of the terms of the sentence includes serving any jail time or jail alternative including 

electronic home monitoring or detention (EHM or EHD), payment of legal financial obligations (LFOs) 

which include fines, court costs and fees and restitution to the victim, if any.   If the court finds that the 

person is eligible for vacation that the court can set aside the verdict, if the person had been found guilty 

at trial, or permit the person to withdraw their guilty plea and enter a plea of not guilty and dismissing 

the citation which initiated the charge.   

 

You Can Only Vacate One Misdemeanor (at least for now) 

RCW 9.96.060 (2) lists the offenses and which cannot be vacated, the condition which must be satisfied 

to vacate certain convictions and other requirements.  The basic rules are that three years have passed 

since completion of the sentence requirements, there are no pending charges anywhere and the person 

has never had a conviction vacated before.  This means that currently, a person is only eligible to vacate 

a single misdemeanor or gross misdemeanor in a lifetime. This stands in stark contrast to the Felo-

ny vacation statute which, in theory, permits unlimited vacations of felony convictions.  I have no expla-

nation for this seemingly bizarre incongruity between these two statutes since one would think it would 

be the other way round, allowing multiple misdemeanor vacates and limiting felonies to just one, but 

alas, that is not the case.  HOUSE BILL 1017 would have modified RCW 9.96.060 to permit up to four 

misdemeanor or gross misdemeanor vacations in a life time so long as certain other time periods and cri-

teria are met.  Unfortunately, it did NOT get heard in the last legislative session and is unlikely to get 

consideration in the upcoming special session.  Consider this a call to contact your legislator and ask 

them to support HB 1017 when it comes up again next year. 

 

DUIs 

A person may not vacate a Driving under the Influence (DUI) or Physical Control charge. Period.  This 

is why getting a reduction to a lesser, vacatable charge like Negligent Driving in the First Degree or 

Reckless Driving is so important. While most charges require only a three year period after completion 
(Continued on page 14) 
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of all terms of the sentence, convictions that result from a charge that was reduced from a DUI or Physi-

cal Control require a ten year period.1  However the 10 year period runs from the date of arrest, not the 

date of completion of the sentence.  This is so because those reductions count as prior convictions for the 

purposes of future DUIs which have a 7 year look back period. 

Domestic Violence 

Domestic Violence (DV) convictions require a 5 year waiting period following completion of all sentence 

requirements. In addition, a DV charge cannot be vacated if the person has ever been previously convict-

ed of a charge carrying the DV designation.  It is important to note that vacation does not restore the per-

son’s right to possess a firearm which would likely have been lost upon conviction for a DV charge in-

volving the use or threatened use of force.  Restoration needs to be sought under a separate petition to the 

Superior Court and may be barred by Federal law. 

 

Other Charges that can’t be Vacated 

Aside from DUI, Physical Control and DV charges where there are prior convictions, RCW 9.96.060 also 

bars vacation of “any misdemeanor or gross misdemeanor violation, including attempt, of chapter 9.68 

RCW (obscenity and pornography), chapter 9.68A RCW (sexual exploitation of children), or chapter 

9A.44 RCW (sex offenses)”. 

 

As is plain to see, cleaning up your misdemeanor or gross misdemeanor history is complicated and, at 

least for now, very limited. That means you probably will need the assistance of an attorney familiar with 

all the ins and outs, exceptions and requirements of this arcane statute.  Please call or email if I can be of 

assistance with any post-conviction clean-up including vacating a misdemeanor, gross misdemeanor or 

felony, restoration of firearm rights or terminating sex offender registration. 
 

 

Endnote 

1 – Note that vacating a conviction for negligent driving in the first degree or reckless driving will not resolve 

Canada’s bar for entry after such a conviction although anyone who has waited the required ten years period 

would be eligible to be “deemed rehabilitated” by  Immigration Canada.  See http://www.cic.gc.ca/english/

information/inadmissibility/conviction.asp 

(Continued from page 13) 

http://www.cic.gc.ca/english/information/inadmissibility/conviction.asp
http://www.cic.gc.ca/english/information/inadmissibility/conviction.asp
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Ramblings of a Big Time Urban Lawyer burdened by a Small 

Time Country Lawyer 
 ~By Edward S. Alexander!  

 

 

“Beast of Goodwill Burden” 

 Subtitle:   ‘Edward’s Pleasing Response to Rajeev’s May Musings.’ 

 

 

 When I finally made it to the top, I soaked in the 
spectacle of the three majestic nearby peaks (Adams, 
Hood, and Ranier).  I looked down the mountain at the 
twisted black worm tubes, which did indeed look like the 
tracks of ancient, giant worms.  And I started to freeze.  It 
was sunny, cold, and windy at the top.   
 
Rummaging through my pack for warm clothes, I found 
my lunch . . . good. . . and what’s this?  I thought my pack 
felt a little heavy.  Now I know why Brian and Michael 
made it up 20 minutes ahead of me: I carried the heaviest of goodwill charms – 101 
gold coins. 
 
Knowing what these coins signified, I knew I needed to be reverent, but I was not pre-
pared.  How do I do this?  I looked down into the gaping mouth of the mountain.  I 
heard no sound.  I listened carefully as I savored a PB&J, but St. Helen offered no indi-
cation as to whether the gift would be acceptable, or how she might like to receive it.   
 
After I finished my sandwich, I summoned thoughts of goodwill.  I stood up straight, 
and let my consciousness rest on a slow deep breath.  As I exhaled, I said, “So be it,” 
and dropped the coins into the volcano.  The coins reflected back the bright light of the 
sun as they ricocheted out of view, into the dark throat of the mountain . . . More si-
lence.  
 
Then, she belched.  I understood this to be a sign of contentment and gratitude after a 
good meal.  I knew then that this offering of an odd number of gold coins had garnered 
my friends many years of goodwill for their upcoming marriage.   
 
Edward S. Alexander 
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 Champions of Justice 
Thank You to the following attorneys for   

agreeing to provide free legal services through 

LAW Advocates 

Jake Barrons 

Narrisa Deal 

Jill May 

Michael Lilliquist 

Taryn Maloy 

Lynn McKinster 

Robin Mullins 

Dana Oviedo 

Mieka Rhoads 

Lawrence Walton 

Jacob Zerby 

Special Thanks  to our wonderful non-attorney 

volunteers who donated their time and talents to 

LAW Advocates! 

Olivia Burkland 
Jacob DeGraaff 

Jinny Huang 
Will Johnson  
Kendra Kelly              

Lisa Keeler 

Michael Kleps 
Norman Lanford 

Tom Lester 

Aaron Lukoff 

Linda Magee              

Roy Martin                

Emily Mowrey 
Raj Patrao  

Susan Rogers 
Dan Raas 
Lisa Saar                      

Susan West 
Lisa Wochos 

PRO  BONO  CONNECTION  

 

Acknowledgement 

Special thanks to The Legal Foundation 
of Washington for providing additional 

support during our staff transition! 
 

Thanks to these fantastic volunteers, Whatcom 

County had a very successful 2015 Phonathon! 

Thanks to all who pledged support to the Cam-

paign for Equal Justice on May 20th! 

Bethany Allen 
Kirsten Barron 
Jill Bernstein 
Betsy Brinson 

Olivia Burkland 
Emma Clark 

Karen Funston 
Mike Heatherly 

Rajeev Majumdar 
John Moffat 

Robin Mullins 
Bryan Page 

Karen Phillips 
Mary Ellen Shields 
Dominique Zervas 

 
PROVIDING ACCESS TO JUSTICE FOR LOW-INCOME WHATCOM COUNTY RESIDENTS 
360-671-6079 
WWWW.LAWADVOCATES.ORG 
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PROVIDING ACCESS TO JUSTICE 
FOR LOW-INCOME WHATCOM 
COUNTY RESIDENTS 
360-671-6079 
WWWW.LAWADVOCATES.ORG 

Did you know… 

PRO  BONO  CONNECTION  

… you could be earning money for LAW Advocates every time you 
shop at these retailers?  

Your Fred Meyer Rewards Card can do more than you think!  In addition to getting rewards points, fuel 

points and rebates, purchases made with your Fred Meyer Rewards Card can also earn money for local non

-profits. Go online to www.fredmeyer.com.com/communityrewards and link your account to LAW Advocates 

and earn money every time you shop.  You can search for us by name or by our non-profit number: 90106. 

If you do not have a Rewards Card, go to the Customer Service desk of any Fred Meyer store. 

Through its AmazonSmile program, Amazon will  donate 0.5% of your total on eligible purchases to LAW 
Advocates.  The only catch? You have to     remember, “Smile first.”  Instead of making           purchases at 
amazon.com, go to smile.amazon.com.  Type in “LAW Advocates” in the “Pick Your Own Charitable         
Organization” search box and you’ll be on your way! 
 

Donations are received quarterly.   Accounts are limited to linking to one organization at a 
time.  For full details and a list of eligible purchases, visit fredmeyer.com or 

org.amazon.com. 

http://www.fredmeyer.com/communityrewards
http://www.amazon.com
http://www.smile.amazon.com


Legal Transcription Service 

Express Legal Transcription, L.L.C. 

Fast * Accurate * Reliable 

Serving Whatcom County’s legal community since 2004. 

 
Let us transcribe your documents.  24 hour turn-around, $6.50 per page.  Pick-

up and delivery service in Bellingham.  Receive your drafts on disk or by email for 

easy changes!  Doctor letters, pleadings, demand packages, telephone interviews, 

GAL reports . . . you name it!  Resume and references available upon request. 

We can accept tapes, MP3, WAV, WMA, DSS and Dragon files. 

Express Legal Transcription, 

L.L.C. 

Sue Fox-Golombek  

Phone: (360) 734-7920 

             (360) 739-6707 

Fax:      (360) 734-7920 

express@openaccess.org 
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Amazing Office Deal 
 
Turnkey office opportunity with high traffic visibil-
ity, with over 1700 square feet, 5 minutes from 
downtown and the court house. High end finishes 
throughout; Reception area has large reception 
area with 3 work stations, small office and waiting 
area. Main office space has 4 more large built in 
work stations, large open office which could hold 
2-3 more work areas, large private office. This 
unit also has a mini kitchen without a stove. Rent 
is $1600 per month (triple net included) Security 
Deposit $1600. Lease terms 
and price may be negotiable. 
 
Contact Jill Robey at Winder-
mere Property Management. 
541 W. Bakerview Rd. 
Bellingham, WA  
(360)733-7944 
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ATTENTION FAMILY LAW ATTORNEYS  
 

Morris - Sockle, PLLC, d/b/a Divorce Lawyers For 

Men and Divorce Lawyers For Washington, is an 

Olympia law firm seeking to contract with local attor-

neys for the joint representation of Family Law clients 

in Whatcom County and several other locations 

throughout Washington.  Qualified attorneys must have 

an established office, and, the ability to manage the lit-

igation of each case on which they associate with Mor-

ris-Sockle for joint representation of the client. Morris-Sockle will provide all mar-

keting, initial client telephone contact, billing, bookkeeping, and administration.  The 

local attorney must have at least one full year of Family Law experience, and have a 

thorough knowledge of local court rules.  This is a mutually beneficial professional 

relationship for skilled lawyers that seek to augment their client case load.  The local 

attorney must be in a position to adequately handle the representation of additional 

clients, and have appropriate support staff. If you are interested or seek additional in-

formation, please contact tonya@morris-sockle.com.  

mailto:tonya@morris-sockle.com
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Whatcom County Bar Association 

May 6, 2015 Meeting Minutes 
 

 

12:18 Meeting Called to Order by President Kaiman 

 

Introductions/guests 

 

April Minutes approved unanimously 

 

 

Treasurer’s Report 

 

Olivia Burkland reported the latest numbers.  Balance through April 30, 2015 was $33,312.45. 

 

The report was unanimously approved. 

 

Events/Announcements 

 

 

Committee Reports 

 

Whatcom Women Lawyers – monthly brown bag lunch will be resurrected.  First one was held at Abbot 

& Shepherd (Doug promised to abstain). 

 

LAW Advocates – Jill Bernstein reported.   

5/20 phone-a-thon for Access Justice fundraising. Volunteers needed.  

 

There will be law-related teams competing in the Lake Padden Triathalon on June 27 – please pledge 

support of the teams. 

 

Consumer Debtor issues – Ms. Bernstein organized a May meeting and there will be more meetings 

to discuss local issues concerning the debtor/creditor rights’ bar. 

 

CLE Committee – Upcoming CLE on Service of Process on 5/28.  

 

Old Business 

 

Nothing to report. 

 

New Business 

 

Nothing to report. 

 

Guest Speaker – Local businessman Ezra Moore of Plain English Technology, Inc. spoke on various issues with 

data and small businesses.  

 

12:56 pm meeting adjourned. 

 

By: Thomas P. Lyden for David Brown. 



Advertise in  
the Newsletter 

RESORT TO CHEAP SELF-PROMOTION! 

Admit it.  You read the ads in the Newsletter to see what’s 

going on.  So does everyone else.  If you have a service to 

offer to your colleagues in the local legal community — or 

if you just want to show off — you won’t find a cheaper, 

easier way to do it. 

1/2 

1/4 

1/8 

1/8-page . . . $35/mo. 
2.46”H x 3.86”W 

1/4-page . . . $50/mo. 
5.00”H x 3.86” W 

1/2-page . . . $75/mo. 
5.00” H x 7.90” W 

full page . . . $100/mo. 
10.00” H x 7.90” W 

 

And it’s easy to place your ad 
E-mail your ad as an MS Word .doc, MS Publisher .pub, .JPG, 

.GIF or .pdf file to: 

rajeev@northwhatcomlaw.com 

We’ll get it in the next issue and bill you.  Pre-size the ad if you 

know how.  Otherwise, tell us the size you want.  Questions?  E-

mail Editor Rajeev at the above e-mail address, or call  (360) 

332-7000 . 


