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The President’s Column
By Mark Kaiman, WCBA President 2015

A New Year, New Challenges.
As write this article, the Christmas season is upon us and I’m looking
forward to a vacation and spending the holidays with family. At the same
time, I’m very much looking forward to the New Year, and the feeling of renewal that accompanies it. I’m very fortunate that Tom Lyden and Olivia
Burkland have agreed to continue serving on the Board of Directors of the
Association as Vice-President and Treasurer, respectively. With the addition of David Brown as Secretary, the WCBA membership will be well served in 2015.
Indeed, the opportunity for service is what I find myself reflecting upon as 2015 approaches.
When Paula McCandliss asked me to serve as her Vice-President last year, a small part of me
groaned inwardly. How much time will this take? Will it distract me from my practice? My experience as Vice-President has quieted that inner voice. Serving as an officer of the Bar Association is a
wonderful opportunity, not just to help enhance the stature of our profession in the community at
large, but also to interact with and learn from a diverse community of very talented lawyers.
As the new year begins, I’m not going to promise a sweeping agenda of ambitious plans that
will probably be unrealized, but I do hope to continue the traditions of collegial and interesting bar
lunches with engaging speakers, and providing valuable volunteer outreach. I want to continue to
support the work of Law Advocates, and our own CLE committee.
There is one thing that I would like to accomplish. Many of our members have the yellow
striped security pass that allows us to bypass the magnetometer at the County Courthouse. The system was implemented nine years ago, and it is a tremendous time saver for attorneys. However, the
County has recently decided that private attorneys should be locked out of the stairwell, and restricted to using the elevators. I’d like to persuade the County Administration that if our badges allow us
to enter the building without submitting to a security check, we should also be allowed to access the
stairwell. For those of us who are in the Courthouse on a daily basis, it is extremely inconvenient
not to be able to use the stairs to move between floors. It’s a small thing, but it will make life a little
easier when we’re running from courtroom to courtroom.
In the meantime, I welcome suggestions and input from our members. Merry Christmas to
everyone, and I look forward to seeing you all at our next meeting on January 7, 2015.
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Bio of January Luncheon Speaker
GARRETT J. BEYER is a par tner in the fir m of Higginson Beyer, P.S. with offices in Seattle
and Friday Harbor. Mr. Beyer’s practice over the past 19 years has focused upon international and
domestic tax planning, domestic and cross-border estate planning, domestic and international transactions, international trade and structuring for investments, and business development in the U.S.
and abroad. He is a member of the Washington State Bar Association Tax section and International
Law section, and the Seattle-King County Bar Association Tax section and International Law section. Mr. Beyer received his B.A. from the University of Puget Sound, his M.B.A. and J.D. from
Gonzaga University, and his LL.M. in Federal Taxation from the University of Washington.

Editor’s Pick—Reader Submitted Photo
The photo captures an impressive gathering of savvy defender’s preparing to eat at Bob’s to fortify
themselves before appearing in the Sumas Municipal Court.

Photo by J im Wr ight of Smith, Kosanke & Wr ight, PLLC.
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CLASSIFIED ADS
Free to all WCBA members & firms
e-mail ad copy as MS Word .doc file to:

rajeev@northwhatcomlaw.com
by the 15th of the preceding month
Questions? Call 360 527-9400

Office Space Available – Bellingham Towers - 119 N. Commercial Street – downtown! Nancy at
647-1916, ext. 112; Or email nancy@hollanderinvestments.com Conference Room available for
Rent to Tenants and Non-Tenants. New Cardio Room & Shower available for Tenants – access 24h!
Two offices for rent in Executive Suites on Prospect. Tenant will have shared use of two conference rooms, receptionist to answer phones and greet clients. These two offices have their own individual thermostats to control heat and air conditioning. Signage is available for business name and
free parking for clients. Permitted parking is available for tenant. One office is 152 sq. feet for
$600.00 per month. The other office is 216 sq. feet for $800.00 per month. The monthly rental
amount includes heat, electricity, water, sewer, garbage, and internet access. Call Katti Esp at (360)
715-3100.
Furnished Bay-view Office for Rent in Bellingham— $925/mo with free parking
Quiet, private building only 6 blocks from courthouse. Long-established law firm in building making
changes due to retirement of a partner. Rent includes reception, telephone answering, use of conference room, high speed internet, all utilities, and use of kitchen, copier (15¢ per page) and fax
machine (LD phone charges only). Bookkeeping and secretarial services available as needed for extra charge. Parking lot for clients and free onstreet parking for you. Office available January 1, 2014.
Please call 647-0234 for more information or to set up appointment to view office.
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Civil Procedure Corner
By Bryan L. Page *

Judgments Before the Factfinder Renders a Decision
(Involuntary Dismissals vs. Judgments as a Matter of Law)
You are in trial. The opposing party rests its case. But you think its
case is crummy and has no merit. Perhaps the plaintiff forgot to introduce evidence on a key element of its claim. In a breach of contract case,
maybe it is something as basic as failing to produce evidence a valid
contract existed because of an offer and acceptance. You do not want to
waste time putting on your client’s case or having the judge or jury deliberate and decide the case. That would cost more time and money. You
want to ask the court to dismiss the case entirely right now. The procedure is slightly different depending on whether the case is being tried to the court or to a jury.
Bench Trials – Involuntary Dismissal
If it is a bench trial, the proper procedure is to ask the court to involuntarily dismiss the plaintiff’s
case pursuant to CR 41(b)(3). That rule provides after the plaintiff completes the presentation of its
evidence, the defendant “may move for a dismissal on the ground that upon the facts and the law
the plaintiff has shown no right to relief.” 1 When the motion is made, the court determines the
facts and may enter judgment against the plaintiff or decline to rule until the close of all the evidence.2 By making the motion, the defendant does not waive its right to present its case in chief,
even if the motion is denied.3
The trial court’s decision to dismiss the plaintiff’s case can be made as a matter of law or as a matter of fact.4 “A trial court ‘may either weigh the evidence and make a factual determination that the
plaintiff has failed to come forth with credible evidence of a prima facie case, or it may view the
evidence in the light most favorable to the plaintiff and rule, as a matter of law, that the plaintiff has
failed to establish a prima facie case.’” 5 The court must make findings of fact when it weighs the
evidence and enters a judgment on the merits.6 But no findings are required when the court takes
the plaintiff’s evidence as true and rules the plaintiff has failed to state a claim as a matter of law. 7
Only defendants can seek dismissal pursuant to CR 41(b)(3). The rule does not apply to plaintiffs.
But in jury trials, both plaintiffs and defendants can seek judgment before the case goes to the jury
for a decision.
Jury Trials – Judgment as a Matter of Law
In jury trials, the procedure for seeking a judgment before a verdict is slightly different and called a
(Continued on page 6)
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“judgment as a matter of law.” The applicable rule is CR 50. That rule did away with the old terminology of “directed verdict” before a case was submitted to a jury and “judgment notwithstanding the verdict” (aka J.N.O.V.) after a case was submitted to a jury. CR 50 now calls both procedures “judgment as a matter of law.”
Pursuant to CR 50, if “a party has been fully heard with respect to an issue and there is no legally
sufficient evidentiary basis for a reasonable jury to find or have found for that party with respect
to that issue, the court may grant a motion for judgment as a matter of law against the party on
any claim, counterclaim, cross claim, or third party claim that cannot under the controlling law be
maintained without a favorable finding on that issue.” 8 A motion for judgment as a matter of law
can be made at any time before the case is submitted to the jury. 9 Despite the different names, the
standards for dismissal under both CR 41(b)(3) and CR 50 are the same.10
Thus, the court can make a legal determination and view the evidence in the light most favorable
to the non-moving party and rule that pursuant to applicable law the nonmoving party has not presented a prima facie case.11 The court can also weigh the facts and enter judgment against a party
if there is no evidence or reasonable inferences of a prima facie case that would justify a verdict in
favor of that party.12
Unlike involuntary dismissals under CR 41(b)(2), CR 50 can be used by either a plaintiff or a defendant. CR 50 can be used after the plaintiff rests its case, or after both the plaintiff and defendant have presented their cases. CR 50 even allows a motion for judgment as a matter to be made
after the jury returns a verdict.13 But that is a topic for another day.
* Bryan Page is a shareholder at Carmichael Clark, P.S. (formerly Zender Thurston) and practices civil trial and appellate litigation in state and federal courts, with an emphasis on business,
commercial, and real estate disputes. He can be reached at (360) 647-1500 or
BPage@CarmichaelClark.com.
Endnotes
1. CR 41(b)(3).
2. Id.
3. Id.
4. In re Adoption of S.H., 169 Wn. App. 85, 100, 279 P.3d 474 (2012).
5. Id. (quoting In re Dependency of Schermer, 161 Wn.2d 927, 939, 169 P.3d 452 (2007)).
6. Schermer, 161 Wn.2d at 939.
7. Id.
8. CR 50(a)(1).
9. CR 50(a)(2).
10. Willis v. Simpson Inv. Co., 79 Wn. App. 405, 410, 902 P.2d 1263 (1995).
11. Gibson v. City of Tacoma, 60 Wn. App. 26, 30, 803 P.2d 1 (1990).
12. Blackburn v. Evergreen Chrysler Plymouth, 53 Wn. App. 146, 148, 765 P.2d 922 (1989).
13. CR 50(b).

J A N U A R Y 2 01 5

WHATCOM COUNTY BAR

PAGE 7

PAGE 8

WHATCOM COUNTY BAR

J A N U A R Y 2 01 5

Ramblings of a Small Time Country Lawyer
~By Rajeev!

“New Year, New Resolutions to
Break”
Subtitle: ‘Yeah, yeah, yeah... I also have photos of the
trip to show you!’
Look, I survived!

My trip through the poorest corners of the world did not slay
me, and indeed cured me of my lingering upper-middle-lower respiratory tract infection. My trip went surprisingly close to “as planAbout to be Trampled
-ned” as I described last month. I survived the Oil Sheiks of Dubai, though I did get thrown off
the premises of the “seven star hotel,” Burj Al Arab.1 I made it into Bangladesh, though I was
secured at the airport as they had no record of me ever having left the country 4 years ago, and
thus thought I might have been hiding out there illegally. I eventually convinced them I had not
been hiding out running guns and drugs for the last 4 years, and they bought my story.
I even made it through rural Bangladesh without getting lynched, but became the center of
an international legal dispute… when Bangladesh decided that letting me cross would be a violation of their treaty obligations with India,2 and India wasn’t sure whether I was trustworthy looking enough to waive Bangladesh’s obligations and let such an unsavory character into their borders. This resulted in a Bangladeshi official walking me across no-man’s-land to just before the
demarcated border of India, and an Indian official coming over the line and taking all my documents and disappearing, thus leaving me in the no man’s land without identification documents
and making me a stateless person stuck in between two countries for a half an hour.
While I was hanging out there, it happened that India and Bangladesh’s border guards (the
Border Security Force and the Bangladeshi Rifles respectively) were having a face-to-face meeting to discuss patrols and other outstanding issues, and decided to have a friendly heated exchange about my presence in Bengali, which they didn’t realize I had an understanding of. Eventually, some of my documents convinced the Indians to waive the treaty obligations, and get me
though, though I had to return to Bangladesh first to retrieve my belongings and do my exitrequired bureaucratic gymnastics, before crossing to do the same on the other side.
After that, as I reported last month I had some goals but no certain plan as to their execution. I am pleased to report however, goals were met:
1. “Wander north Bengal, looking for one-horned rhinoceroses and tigers in primeval forests.”
(Continued on page 9)
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Check. After securing travel by elephant back, we wandered
through forests and grasslands, until we were able to track
down the rare One-Horned Indian Rhinoceros! We also saw
plethora of other exciting fauna, including several herds of
Guars, which are like tall shaved-down America Bison, bright
blue Kingfishers, Musk Deer… and later I saw a tiger (in a zoo.).
2. “Film a documentary taking place on a gondola. Like 2
hours of uncut gondola footage, where I say nothing but just
stare at the passengers making them uncomfortable.” Check. I actually didn’t even expect this one
to happen, as I had mentioned it tongue-in-cheek, but lo-andbehold, while riding around
Darjeeling on horseback, we
came right upon a gondola
traveling down the mountain
over lush tea plantations. I had
no choice, but to go for a ride,
and take some video of my uncomfortably
dour
copassengers.

3. “Climb the hills, tea plantations and mountains to Darjeeling. See Everest at Sunrise? Try not to
freeze to death?” Partial check. I woke up at 4:00 am in attempt to see Everest, but conditions were
not quite so perfect, instead I was treated to a nice view of Mt. Kangchenjunga, the world’s 3rd highest mountain at 28,169 feet. In
the process of doing so, however,
I did freeze to death; at least, I
think I did... my fingers are still
cold and blue, and I am pretty
sure my teeth did not stop chattering for the 4 days I was up
there. Who goes to India and
freezes to death? That’s not the
right way to do things.
4. “Somehow get to Kolkata...
On my way to Kolkata, re-live
Indiana Jones and the Temple of
Doom.” Check. After coming
back down into the plains below,
I happened into a series of misadventures by bus, jeep and ele(Continued on page 10)
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phant leaving me in the middle of nowhere, resulting in me embarking on a series of implausible hunts for various trains to escape the
backwoods that added some extra time to my itinerary (side note:
while on the trip I rode all 3: Steam, Diesel and Electric trains
around). Before escaping the hinterlands for the big city, however, I
did manage to crawl down into a sacred cave that tunneled deep into
the earth. I arrived at the cave as dusk was falling, the priests had departed and there was no one to stop me: so I squirmed and crawled
my way down the deep crack in the earth that spiraled downwards,
every so often altars carved out of the sides of the walls. I made the
descent downwards a couple of stories before I chickened out, as my
flashlight revealed the next passage to be a belly-crawl of about 40
feet to the next bend, though I could see another alter waiting at that low-light filter shows the last light of day
next bend. I am sure I would have gone a bit farther had I brought my
from below.
whip, but then I would either be trapped in a mine beneath the earth, or worse, I would have returned late back to my office here!
Actually, it feels great to be back and working again, but it was nice for the first 2 weeks of
my absence to forget about my clients completely. I made a New Year’s Resolution last year to
work less. Even though I effectively fired most of my clients and closed my practice for 2 of the
year’s 12 months, either due to unexpected deaths or this planned excursion, I brutally failed in the
execution of last year’s resolution by any measure. This year, I am again making the same resolution, but also starting off the year on the wrong foot: after all, when one has a mortgage to pay, a
wedding to pay for, and a client base to rebuild… it is no time to sit about and consider work-life
balance, is it? Well, maybe it is. One thing I keep reflecting on in regards to my trip, is not the
sights I saw or interesting misadventures I had, but that I really enjoyed not worrying about my clients while I was out of the office.
I did, however, miss all of you! Happy New Year and well wishes to all of you for positive
work-life balance. ~R!
Endnotes
1.

Maybe because I didn’t have $44,144 a night, exclusive of taxes and fees, to stay in the Royal Suite, or even $7,350 a night,
exclusive of taxes and fees, for the least costly room.

2.

The Indian Bangladesh Friendship Treaty requires each country to verify travelers to the other side have a valid visa. I happen to be a visa-exempt person in regards to India, and have
some documents signed to that effect from some high Ministry muckity-mucks, but it being such a backwater and obscure
border crossing, the authorities were not ready for such an
irregularity.
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Raquel Montoya-Lewis: Behind The Quiet Storm
“I like it when it rains hard. It sounds like white noise everywhere, which is like silence but not empty.”
~ Mark Haddon, The Curious Incident of the Dog in the Night-Time
She walks softly. This, I noticed, when Raquel Montoya-Lewis quickly breezed into my conference room in
late October. Things happen quickly around her. Days ago, Raquel announced her intentions to seek the Whatcom
County’s Superior Court Judge position. Soon after, she was endorsed as “Exceptionally Well-Qualified” by the
Whatcom County Bar Association, Washington Women Lawyers and Loren Miller Bar Association. No other judicial candidate would receive these honors. Raquel’s “IT factor” brought a swirled into a momentum which, like a
monsoon, starts softly, surrounds quickly and ends torrentially. On December 15 – approximately six weeks from
this very meeting – Governor Inslee would appoint Raquel to become Whatcom County’s next judge. She’s also
Washington’s first Native American judge to serve on a Superior Court bench.
A late-afternoon sun peered through the blinds and warmed the conference table. I was unprepared by how remarkably –judiciously – downplayed Raquel presents herself. And like this fall season
weather, she’s unusually warm. Colorful. Engaging. Transitioning. I look at my questions. Raquel
strikes first.
“I never set out to be a judge,” she muses, easing into her chair.
“Oh?” My response is feigned disbelief. I throw her a look saying, Surely, you jest? Raquel chuckles – the
sound of someone comfortable within their own skin – and describes her story. Eleven years ago, Raquel arrived to
Whatcom County from the New Mexican tribes Pueblo of Laguna and Pueblo of Isleta. She started as an associate
professor at WWU’s Fairhaven College.
Her introduction to the judiciary began when she was asked to Pro-Tem for the Lummi Nation. Slowly, she
phased from academia into becoming a full-time Tribal Judge. From there, she transitioned into Chief Tribal Judge
for the Nooksack and Upper Skagit Tribes. She’s held these positions for the past 8 years.
During that time, Judge Montoya-Lewis has handled bench trials, jury trials, full criminal calendars and decided disputes in family law, dissolutions, child custody, property and general civil litigation. “I’m no expert any anything by any stretch, but I’ve certainly done a lot of different things by this point,” she says.
JUDICIAL PHILOSOPHY, STYLE AND APPROACH TO LEGAL ISSUES
“Describe yourself as a judge,” I ask. “Do you have a particular style or approach?”

“I’m collaborative by nature. I like consensus as a goal to work toward,” she says. “My approach is pretty
simple. Above all, I follow the law, even if it requires me to separate my personal views from what’s at hand.”
“What do you do when there’s no room for consensus?” Raquel reads my notion that some cases are made for
fighting.
“Sometimes, it’s unnecessary to build consensus in the courtroom because we have an adversarial process,”
she responds. “And yes, a collaborative approach can be frustrating for some who view the legal system as needing
clear winners and losers. It depends on what issues are before me,” she says. “Sometimes, I can’t be flexible. When
that happens, I’m not afraid to make hard decisions.”
MOTIVATION TO APPLY
(Continued on page 12)
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“Why does the position interest you? What motivates you to seek it?” She ponders, thoughtful.
“I’ve been a judge for 8 years now. I like the opportunity to try to work with people and get them on a better
track in the criminal field and also try to be a problem solver with families and people who have disputes.” She described how the courts have an opportunity to make positive impacts in people’s lives. “That’s where my work as a
judge is probably been the most successful.”
Raquel also discussed her unique qualifications. Along with her judicial experience, she’s also worked as a
faculty member with the National Council of Juvenile Family Court Judges. There, she’s trained state court judges
around the country on domestic violence, Indian child welfare, child abuse and neglect issues. “I’ve done all of these
things outside the State of Washington,” she said. “They’re aspects things I’d like to bring home. So that’s part of
the reason I applied.”
Despite her attributes, Raquel pondered whether to seek the judge position. “Many people over a long period
of time persuaded me to apply. I respect the magnitude of the decision; not just for myself, but for my family. It’s
obviously a very public process, so I had to be clear with everyone I worked with that I was going to do it,” she says.
“So it took a long time to reach a decision.”
CHALLENGES OF TRANSITIONING
“Whatcom Superior is a whole new court with its own culture, and I need to learn that,” said Raquel. “So I’d
be naïve to think it’d be an easy transition. Also, I think the fact that this is an appointment and I must immediately
run for election is also a challenging. You have to start campaigning almost immediately.” Raquel shifts in her chair
as she speaks. Relaxes. Her eyes calmly look into the future. It’s the look of a competitor who’s worked hard, believes in their training, and is ready to reflexively respond to whatever situation may arise.
“Campaigning is an intimidating process,” said Raquel. “I’m not a politician. That’s not something I set out
to do, to seek elected office. But it’s something you have to do to in this role, so that’s a challenge. It’s something
new.” Acceptance rolls through Raquel’s gaze. “I’m looking forward to it, but it will be a whole series of things on
both grounds: the political side of things as well as learning how to be a Superior Court judge in Whatcom County.”
Raquel nods “yes” when asked whether she’s ready to adapt to the challenges of Whatcom Superior Court.
“There are aspects of the position that are new. Every court is different. The stakes in Superior Court are higher in
some respects. On the criminal side, tribal courts are limited by federal law in terms of how long they can send
someone to jail. So that aspect is new to me. But the role is familiar, and it’s a role that I’m comfortable with,” says
Raquel.
“I feel very ready. This is something I’ve been doing for a very long time. And it was not easy starting out. I
remember very clearly the first person I sent to jail. And I remember the very first decision I ever had to make about
sending someone to custody.” Raquel glances to the upper right; a tell-tale sign of a person who is visually remembering. She smirks. “That was not a decision that one party thought was right. All of my decisions in that regard are
hard to do, particularly in the communities where I’ve worked.”
EMPATHY
“Is there room for empathy in the tough decisions?” The question feels odd to ask, almost stupidly; naively
hopeful. But like Raquel, I have also seen much.
“Yes,” she says. “I certainly try to appreciate any time that I am incarcerating someone or ordering them to
do something they don’t want to do. I spend a lot of time thinking about whether that’s the right thing in this case
and whether it’s going to achieve the goals we’re trying to reach. Where you’re talking about jail time or financial
(Continued on page 13)
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penalties, those are things that have major impacts on people’s lives. If it’s a fine or a damage award, it may seem
like a small amount of money to an attorney, and to that person it’s hopeless as far as having the ability to pay,” said
Raquel. “So I try to be considerate about all of these things.”
“I think about what it would be like for me to be in the position of the people before me,” said Raquel. “And
maybe this goes back to your judicial philosophy question, but I don’t think there’s a lot of distinction to be made
about me and, say, a person who is sentenced to jail. We’re both people. We may have made different choices, but I
try to be compassionate and empathetic; and that applies to the defendant, the victims, everyone. I try to think about
all of these people when I make decisions.”
ON BEING RATED “EXCEPTIONALLY WELL-QUALIFIED.”
We discuss Raquel’s glowing endorsements. She’s quick to acknowledge the hard work from the judicial
selection committees and admits their involvement deepened her respect for the process. “Well, the ratings were totally up to the committees who gave them, so I don’t know what their basis about me was,” says Raquel, embarrassed yet grateful. “Being in a position to train other judges is something I’ve worked hard at. Sometimes, they can
be a tough audience. They’re an intellectually challenging group of people. So in terms of professional accomplishments, that’s something that I’m proud of. I’ve worked in the last four years with the Federal Advisory Committee
on Judicial Justice I was appointed to. I was appointed to develop recommendations to the Congress and the president on juvenile justice and delinquency prevention,” said Raquel. “I do that at the State level as well.”
A PURPOSE-DRIVEN CAREER
“Throughout my career, and before I became a judge, I learned very early that you have to accomplish
things. Because at the end of your career, you only have yourself to answer to,” said Raquel. “You have to feel good
about the choices you made. So it’s important for me to be sure that I’m confident with the integrity of my decisions. If I’m not, then I’m not done. I’ve made decisions that were hard decisions. I’ve made decisions that were at
odds with my personal views in cases. And I’ve had to come to terms with that. And as far as the fairness piece
goes, I think that we have a system that seeks fairness, but has a long way to go in terms of achieving it,” said
Raquel. “I’m very committed to pushing the system further toward achieving that goal.”
ON BEING THE FIRST NATIVE AMERICAN SUPERIOR COURT JUDGE IN WASHINGTON
“I want to say – and I’ve said this publicly – but I think the fact that there are no native judges in the State of
Washington on the State bench is a problem,” says Raquel, unwavering. “There’s 29 federally recognized tribes in
the State of Washington. This is about fairness. Our judiciary should reflect who they serve. And at the moment, it
doesn’t. If you look at the racial demographics in terms of the bench in any State, its’ not reflective of the public’s
demographic. Her tone is mathematic, final. “I think that’s one of the goals to be reaching towards. So we have work
to do as far as having a State court bench that reflects the State’s demographics.”
*

*

*

*

*

*

*

*

*

*

*

*

It’s getting dark outside. We decide there’s enough material. As Raquel boards the elevator, the wind whips
a forlorn howl through the elevator shaft. It sounds like a long, patient sigh with a low voice. Again, that odd feeling
of swirling energy. We exchange goodbyes. As the elevator door closes, I suddenly worry that our meeting went too
late, that the weather will abruptly turn against her, and that it’s dark outside. My worries slowly subside, comforted
by the notion there’s a warm wind at her back.
~Alexander F. Ransom
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Did You Know You Can Get CLE Credit For Doing Pro Bono Work?
By Jason Edward Wax
As a practicing attorney, you have a lot of demands on your time. In addition to meeting your billable hour requirement, running your practice, serving on boards and committees, and trying to keep up with family life,
you have to attend continuing legal education courses (CLEs), and you probably do some pro bono work as
well. That’s a lot for anyone to handle.
But did you know that there’s a provision in the CLE rules that allows you to receive CLE credit for pro bono
work? It’s a great incentive to get more involved. Not only does pro bono work help provide access to justice
for low income clients, it also saves you CLE course fees and helps connect you to your community, all while
giving you an opportunity to meet fellow attorneys and volunteers. If you’re already volunteering, this should
help make your schedule a little more manageable; if you’re not volunteering yet, it’s a great excuse to get
started.
Here’s how the rules work. Attorneys admitted to practice in Washington are required to complete a minimum
of 45 credit hours of continuing legal education during every three-year reporting period, or an average of 15
credit hours each year. That rule is codified as Admission to Practice Rule 11.2(a). Reading a little further into
that subsection reveals the often-overlooked Admission to Practice Rule 11.2(a)(4), which says that up to six
credit hours may be earned each year through pro bono training and service, as long as the attorney complies
with the rules laid out in Regulation 103(f) of Appendix APR 11.
In order to get CLE credit for pro bono work, an attorney must first receive at least two hours of education
each year through a qualified legal services provider. The attorney receives two hours of CLE credit for the
training. That requirement can be met in four different ways: (1) by attending an MCLE Board-approved live
presentation; (2) by watching or listening to MCLE Board-approved pre-recorded training courses; (3) by
some combination of live and pre-recorded training; or (4) by mentoring an attorney who attended MCLE
Board-approved training. Once the attorney has satisfied the training component, they can get up to four additional CLE credits by either providing legal advice, representation, or other legal assistance to low-income clients through a qualified legal services provider, or by mentoring an attorney who is providing such advice or
representation.
Qualified legal service providers (QLSPs) are not-for-profit legal service organizations primarily engaged in
providing legal services to low-income clients.1 They must also be recognized as a QLSP by the Washington
State Bar Association. In King County, there are currently 13 QLSPs, including the King County Bar Association; Legal Action Center; Northwest Immigrants Rights Project; Eastside Legal Assistance Program; and Solid Ground.2 You can contact any of these organizations directly to learn about pro bono volunteer opportunities. (EDITOR’S NOTE: LAW Advocates is a QLSP able to assist attorneys in Whatcom and Island Counties.)
Once you get started, make sure that the organization you’re working with understands that you want to get
CLE credit for your pro bono work, and then be sure to follow up and report your hours on your online CLE
roster at www.mywsba.org.3
————————————————-

Jason represents consumers, small business owners, and non-institutional creditors in bankruptcy related
matters at Wax Law PLLC in downtown Seattle. He is also an active pro bono volunteer through KCBA’s
Volunteer Legal Services Program. He can be contacted at Jason@wax-law.com, or 206-395-5485.

Endnotes
1. Admission to Practice Rule 8(e)(2).
2. A full list of QLSPs in King County can be found at http://www.wsba.org/Legal-Community/Volunteer-Opportunities/Public-ServiceOpportunities/Other-Opportunities#King
3. Details reporting instructions can be found at http://www.wsba.org/Licensing-and-Lawyer-Conduct/MCLE/Members/MCLECompliance#Pro Bono.
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MENTAL HEALTH COURTS CREATED
TO PROMOTE PUBLIC SAFETY AND HELP THOSE IN NEED
By Pete Smiley, Bellingham Municipal Court Commissioner;
and Anne Deacon, Human Services Manager of the Whatcom County Health Department .

Whatcom County and the City of Bellingham are in the process of creating a mental health court program to promote public safety by treating criminal offenders with mental illness in a much more cost-effective
and humane manner than traditional prosecution. Bellingham Municipal Court and Whatcom County District
Court will soon hold specialized calendars, using shared resources, to more effectively and safely resolve cases involving these offenders.
Instead of incarcerating people with mental illness for long periods of time, this new approach bridges
the gap between the criminal justice system and the treatment community. A mental health court provides resources as well as judicial oversight to connect and monitor offenders in effective treatment services and behavior change programs. Successful participants typically experience significant reductions in future criminal
behavior. Moreover, their likelihood of improved quality of life is greatly enhanced.
A change in approach
Approximately 12 to 15 percent of local jail inmates suffer from serious and persistent mental illness.
People with mental illness should never be left without access to appropriate care. Correctional institutions
have become the default mental health centers in our country, yet by their very nature they are not equipped to
provide the services necessary to treat the devastating symptoms of serious and persistent mental illness. In
order to stop the revolving door to the criminal justice system, we need to change how we work with these offenders.

The traditional approach to dealing with offenders with mental illness is expensive, inefficient and unjust. Offenders who exhibit signs of mental illness often serve much longer jail terms than other inmates for the
same crimes. Local taxpayers pay for expensive psychiatric care and medications of jail inmates. While incarcerated, inmates' symptoms may worsen due to disruption in medications, stressful conditions and victimization. Loss of housing and connection to services also occurs during incarceration. Even after being released
on probation, many offenders lack access to stable housing and support services that are necessary for treatment and a reduction criminal behavior.
What is mental health court?
A mental health court is a specialized calendar operated by a court to better address the treatment and
support needs of defendants with an untreated mental health condition. This innovative approach replaces
adversarial proceedings with a cooperative team-oriented approach designed to improve access to the services necessary for mental health and recovery, while cutting costs, reducing recidivism, and ultimately promoting public safety. This approach treats the whole person, not just the mental illness. The program connects members of the mental health court with existing social services such as housing programs, veterans'
benefits, social security and Medicaid, as well as behavioral change programs in addition to more comprehensive mental health and substance use treatment.
Mental health courts can operate using pre-adjudicative or post-adjudicative models. The Bellingham
Municipal Court approach will be pre-adjudicative, while the District Court will utilize both pre and post adjudication models. Defendants who are admitted to the mental health court program as pre-adjudicated members
and who successfully graduate from the program will have their criminal charges dismissed.
Proven results nationwide
(Continued on page 16)
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Mental health courts have been shown to work across the United States. A five year study by Washington State University experts demonstrated that one of the earliest mental health courts, in King County,
showed a 75.9% reduction in crime, 87.9% reduction in violent crime, and an 88% reduction in incarceration
for program participants. National studies show similar results. Mental health courts are currently operating
throughout Western Washington. Mental health courts save lives and money, and they are badly needed in
our community.
How to help clients participate in mental health court
Attorneys practicing criminal law often find the current approach to mental illness frustrating. Criminal
defendants whose behavior clearly requires treatment often wait for weeks or months before they can be evaluated for competency. Even if found competent, or after competency is restored, the outcomes of cases can
be disappointing. These defendants often spend more time in jail than similarly-situated defendants without
mental illness. Resources are lacking, supervision may prove inadequate, and at the end of the sentence a
person with mental illness has a criminal record that may impede their ability to obtain employment and other
services. Attorneys who seek to utilize mental health court in appropriate cases pursue a more positive, constructive outcome that is often not only better for their clients, but for the community as a whole. However, this
new approach is unfamiliar to many attorneys, even those who have experience with other specialty courts,
such as drug court.
The first step in utilizing mental health court is identification of appropriate candidates. This requires an
eligibility screening. In Bellingham Municipal Court,1 a court order will prompt the screening for eligibility by
the Mental Health Court Program Manager, upon an agreed motion by the parties. District court will refer for
screening by agreement between the Prosecuting Attorney and Public Defender. There is currently no charge
for the screening. In both courts, an agreed screening order may be presented ex parte to a judicial officer.
The defense attorney or assigned counsel will then submit a packet including a written application, a copy of
the referral screening order (for municipal court only), release of information form, and applicable police reports to the Program Manager at the Whatcom County Health Department, at 509 Girard Street.
The Program Manager, Stephen Kopanos, is a licensed mental health professional who will conduct
the eligibility screening. The Program Manager will review previous mental health reports, such as those from
jail mental health treatment providers, Western State Hospital, and other treatment providers. The screening
will take into account the nature of the defendant's illness, criminal history and criminogenic risk, the defendant's amenability to treatment, and other treatment or support needs. The defendant must be able to consent
for treatment for the applicant to be recommended for Mental Health Court. At the completion of the screening
process, the Program Manager will make a recommendation to the parties and the Court.
Entry into Bellingham's mental health court requires the parties to sign a stipulated order of continuance ("S.O.C."), which would be discussed by the defense attorney and the regular prosecutor assigned to the
case after the eligibility screening is completed. The S.O.C. requires a defendant to waive most of their procedural rights and to agree to a stipulated bench trial in the event their participation in mental health court is revoked. The S.O.C. also provides that the charges against the defendant be dismissed upon completion of all
terms of the S.O.C. The S.O.C. requires the defendant to maintain law-abiding behavior, comply with treatment and other services as outlined in their individualized treatment plan, pay applicable fees, and to abide by
the rules of probation and the mental health court. The S.O.C. is similar to a deferred prosecution, but need
not last five years. The judicial officer, after considering the recommendation to Mental Health Court and the
agreement of the parties, may approve or deny the defendant's request to become a mental health court
member. If the member is incarcerated when the Court approves the S.O.C., he or she is released from custody subject to the terms of the S.O.C. In District Court, the process is similar for the S.O.C. and deferred
prosecution. Post-adjudication entry to the Mental Health Court is also an option in District Court.
(Continued on page 17)

J A N U A R Y 2 01 5

WHATCOM COUNTY BAR

PAGE 17

(Continued from page 16)

Once a member is admitted to mental health court, he or she is referred to the Behavioral Health Unit of
Whatcom County District Court Probation. These specialized probation officers have smaller caseloads and
additional training so that they can work effectively with mental health court members. The supervision is
more intense than traditional probation, but also provides access to a variety of services, such as housing assistance, veteran's benefits, health care and other programs designed to meet the needs of the whole person
and thereby reduce the barriers to success. The Behavioral Health Unit works cooperatively with the Program
Manager and treatment providers to encourage positive choices and behaviors.
The member starts regular judicial reviews of their progress shortly after admission into the program.
These judicial reviews ensure accountability and further encourage positive choices. The Bellingham Municipal Court plans to hold such reviews twice a month initially, on the second and fourth Tuesdays, at 9:45 a.m.
beginning January 27, 2015. The Whatcom County District Court will hold reviews every Wednesday at 2:00
p.m. starting January 28. In Bellingham Municipal Court, the City Attorney has appointed a special assistant
city attorney, Rajeev Majumdar, to represent the public's interest in team meetings and mental health court
calendars. The formal judicial review is preceded by a team meeting that includes the probation officer, Program Manager, prosecutor, defense counsel, and participating treatment providers. These meetings are authorized by the S.O.C., allow team members to privately discuss sensitive subjects such as the member's progress in treatment, and are designed to facilitate joint team recommendations to reward progress or sanction
negative behavior. The approach is designed to be cooperative rather than adversarial, with the goal being a
successful, healthy individual who can be a positive law-abiding member of the community. Once the team
has met, the Court will hold open sessions where the team can make its recommendations known, the member has an opportunity to address the Court, and the Court will make any necessary decisions regarding rewards or sanctions. The Court intends that jail be a last resort in dealing with any supervision violations. Mental health court will track a member's progress through a series of stages, with frequent rewards for progress,
including less frequent judicial reviews.
Once a mental health court member has completed the requirements of the program and court, the
member is ready to graduate from the program. All criminal charges against the member that are addressed
by the S.O.C. or deferred prosecution are then dismissed. A graduation ceremony will be held, and all of the
participants celebrate the member's success.
A Cooperative Solution
Whatcom County and the City of Bellingham have worked cooperatively to create the local mental
health court program. Bellingham Municipal Court and Whatcom County District Court will operate these specialty courts with the assistance of the District Court Probation's Behavioral Health Unit and the Program Manager from the Whatcom County Health Department. The mental health court program relies entirely upon existing resources, including the county-wide behavioral health sales tax enacted in 2009.
There is widespread agreement among judges, treatment professionals, attorneys and criminal justice
agencies that a more effective approach is needed, and that mental health courts can work here. With the
continued support of the public, the local bar, and all branches of local government, we are creating a more
effective, efficient and humane approach to helping offenders with mental illness become healthy law-abiding
citizens.

Endnotes
1. District Court will be operating its own mental health court under the same program, and may utilize different procedures. If you have
questions about District Court, you may wish to contact the county officials.
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BORDER & IMMIGRATION UPDATE

By Scott Railton
Cascadia Cross-Border Law
1305 11th Street, Suite 301
Bellingham, WA 98225
Tel: (360) 671-5945

srailton@cascadia.com

www.cascadia.com

The Executive Action on Immigration
President Obama announced in November that he will take “executive action” to improve the United States’
immigration system. This is headline news, which has initiated furious partisan debate and litigation. The action
plan will impact communities and businesses throughout the U.S., including here in Whatcom County.
The centerpiece of the action plan will be the provision of deferred action and work authorization for qualifying parents of U.S. citizens and lawful permanent residents. The plan also expands the existing deferred action for
childhood arrivals program. Collectively, these proposals may directly impact 5 million persons.
The head of US Citizenship and Immigration Services suggests that the application process for deferred action for undocumented family members should be available in mid-February. Other affirmative benefits measures in
the action plan will take some time to implement, as the government (principally the Department of Homeland Security) has to create forms, systems and processes for individual applications, and then first publish them in the Federal
Register.
The President’s legal authority to act this broadly has been challenged by elected officials and certain states.
Seventeen states, led by the Texas Attorney General, filed a lawsuit last week to stop the President’s actions, based
on claims that his actions are unconstitutional, as an overreach of his authority. The Department of Justice issued a
legal memorandum, dated November 19th, 2014, and available online, which concludes the President can (1) prioritize removals as an act of prosecutorial discretion, and (2) can propose deferred action for relatives of U.S. citizens
and lawful permanent residents; but (3) cannot authorize deferred action for parents of DACA recipients, as the
President proposes.
The President’s Executive Action is presented as having three critical elements: (1) cracking down on illegal
immigration at the border, (2) deporting felons, not families, and (3) accountability – criminal background checks
and taxes. Most notably, the action may allow as many as 4 million (or more) persons to apply to come out of the
shadows and obtain work authorization, and become part of the tax system.
Our take, in a nutshell, is the President’s actions are constitutional, due to the existing broad delegation of
authority in the Immigration and Nationality Act. If Congress wants to change things, it will need to pass a
law. Some judges may disagree, at least in part, and some of the President’s actions are edgier than others, and so
we’ll wait and see.

Business clients are likely to see great benefits from the Action Plan. The White House has said that the Action Plan will provide benefits to 400,000 high skilled workers. The Action Plan has language favoring enhanced
opportunities for foreign entrepreneurs. The Plan also endeavors to strengthen and extend on-the-job training for
STEM graduates from U.S. universities. Portable work authorization shall be made available for high skilled workers awaiting lawful permanent resident status, as well as for their spouses.
The Action Plan also includes measures to improve border security and promote public safety, by focusing on persons who are threats to society. The Action Plan also will seek to promote citizenship public awareness. The Action
Plan is framed throughout as an accountability measure.
The President’s speech and briefing materials can be found at www.whitehouse.gov. Specifics, including
border security measures and applications processes, can be found at www.dhs.gov/immigration-action. The American Immigration Council also has a full summary of the action on its website. This is, of course, a developing story.
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90 Day Cash Rule
By Marie Bjornson

Do you have clients thinking about buying their new home with cash?
Do you have clients thinking about buying their new home with cash? If so, I just wanted to make you aware that the IRS gives
you a 90 day window to put a mortgage on your property and gain the tax benefits associated with the coveted “acquisition indebtedness” status.
What is “Acquisition Indebtedness” and Why Does it Matter?
Any mortgage that is used to buy, build, or improve a primary or vacation home qualifies for “acquisition indebtedness” status.
Any mortgage that is used for any other purpose is demoted to the “home equity indebtedness” status.
If you don’t put a mortgage on your primary or vacation property within 90 days of the purchase closing date, any mortgage
you put on the property in the future that is not used specifically for home improvements will be demoted to “home equity indebtedness” status. This means that:
 You will NOT be able to deduct ANY of the interest at all if you are subject to the Alternative Minimum Tax (AMT) You
will only be able to deduct the interest on up to $100,000 of the mortgage balance if you are not subject to the AMT specifically for home improvements will be demoted to “home equity indebtedness” status. This means that:
 You will NOT be able to deduct ANY of the interest at all if you are subject to the Alternative Minimum Tax (AMT) You
will only be able to deduct the interest on up to $100,000 of the mortgage balance if you are not subject to the AMT On the
other hand, if you do put a mortgage on your primary or vacation property within 90 days and qualify for the special
“acquisition indebtedness” status:
 You can use the funds for any purpose you want (including investment, starting a college fund for the kids or grandkids,
retirement needs, etc.) You can deduct the interest on up to $1,000,000 of mortgage balance regardless of whether you are
subject to AMT.
Is There a Deadline to Qualify for the Tax Benefit?
Yes! You must put a mortgage on your primary or vacation property within 90
days of the purchase closing date in order to qualify for the special
“acquisition Indebtedness” status.
What if I Wait Until After 90 Days?
You will lose the special tax benefits associated with the “acquisition indebtedness” status. Any mortgage you put on your primary or vacation property in
the future that is not used specifically for home improvements will be classified as “home equity indebtedness.”
Okay, So I Lose the Tax Benefit… But Why Would I Want a Mortgage On My Property in the First Place?
With interest rates being so low right now, you could use the funds for any number of reasons including:
 Investment - can you and your financial advisor find a safe investment that yields more than the 2% or 3% after-tax cost of
your mortgage?
 College fund for your children or grandchildren - would you rather leave them a bunch of equity in a home or a legacy that
makes an impact in their life?
 Elder care needs - do you have enough set aside to care for yourself or your loved ones as you age?
 Retirement needs – do you have enough set aside to provide income during retirement?
 Vacation home or other property – how are you taking advantage of the clearance sale going on in the housing market
right now?
Remember, if you decide to wait and use a mortgage to do any of these things in the future, you won’t be able to deduct the
mortgage interest. It may be worthwhile to put a mortgage on the property now, and then put the funds aside until you know
what you want to do with them. After you make a decision, you could then pay off or pay down the mortgage with any leftover
funds that you don’t use.
Marie Bjornson, CPA/Mortgage Banker , NMLS #111765 | (360) 676-9600 | marie@wa-mortgage.com Marie has been a Loan Officer
and Branch Manager for 13 years, utilizing her expertise to assist her clients in all types of real estate financing. Learn more at www.wamortgage.com , R EDS
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Legal Transcription Service
Express Legal Transcription, L.L.C.
Fast * Accurate * Reliable

Serving Whatcom County’s legal community since 2004.
Let us transcribe your documents. 24 hour turn-around, $6.50 per page. Pickup and delivery service in Bellingham. Receive your drafts on disk or by email for
easy changes! Doctor letters, pleadings, demand packages, telephone interviews,
GAL reports . . . you name it! Resume and references available upon request.
We can accept tapes, MP3, WAV, WMA, DSS and Dragon files.
Express Legal Transcription,
L.L.C.
Sue Fox-Golombek
Phone: (360) 734-7920
(360) 739-6707
Fax:
(360) 734-7920
express@openaccess.org
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You are reading this aren’t you?
You too should be advertising right...
HERE!
New and Old Sponsors… did you know as of today, if you pay
your sponsorship for 6 months or more in the WCBJ, you get a
5% discount? If you pay for a year or more, you get a 10%
discount!!!! Who knows what the Editor will offer you if you
want to pay for a decade in advance?!!!!!!!!

PAGE 24

WHATCOM COUNTY BAR

J A N U A R Y 2 01 5

J A N U A R Y 2 01 5

WHATCOM COUNTY BAR

PAGE 25

Whatcom County Bar Association
December 3, 2014 Meeting Minutes
12:23pm Meeting Called to Order by President McCandlis
President McCandlis gave an (un)update on the judicial selection by the Governor’s office.
November Minutes unanimously approved.
Treasurer’s Report
Olivia Burkland reported the latest numbers.
The report was unanimously approved.
Events/Announcements
YMCA Mock Trial local competition will be at the Courthouse on February 28th. Please contact Commissioner Henley if you have interest in being a rater for the competition.
Ski Bus pitch was made to fill final 6 seats.
Committee Reports
CLE Committee – Mr. Buri updated us on the December 12 double-header CLE.
WWL – will be having a happy hour soon.
Old Business
Mention was made about getting a copy of our original Articles to review our statement of purpose. WWU has
much of our historical records in its heritage records archive.
Elmo proposal was ready for vote, but alas, a nice member has offered to donate one.
New Business –
2015 Budget was proposed and adopted unanimously.
New Officer slate was proposed and approved unanimously.
President: Mark Kaiman
Vice President: Tom Lyden
Treasurer: Olivia Burkland
Secretary: David Brown
Mike Hiestand talked about about LAW Advocates, a video about the original Street Law was aired to the group
and an award was given to one of the founders of the program, Breann Beggs. It really was cool to see!
Also, the year end drawing for a trip to Mexico was awarded to Loch Clark.
President McCandlis was presented with some wine from the executives on behalf of everyone.
Adjourned at 1:03
By: Thomas P. Lyden

RESORT TO CHEAP SELF-PROMOTION!

Advertise in
the Newsletter
Admit it. You read the ads in the Newsletter to see what’s
going on. So does everyone else. If you have a service to
offer to your colleagues in the local legal community — or
if you just want to show off — you won’t find a cheaper,
easier way to do it.

1/8-page . . . $35/mo.
2.46”H x 3.86”W

1/4-page . . . $50/mo.
5.00”H x 3.86” W

1/2-page . . . $75/mo.
5.00” H x 7.90” W

1/2

full page . . . $100/mo.
10.00” H x 7.90” W

1/8

And it’s easy to place your ad
E-mail your ad as an MS Word .doc, MS Publisher .pub, .JPG,
.GIF or .pdf file to:
rajeev@northwhatcomlaw.com
We’ll get it in the next issue and bill you. Pre-size the ad if you
know how. Otherwise, tell us the size you want. Questions? Email Editor Rajeev at the above e-mail address, or call (360)
332-7000 .
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