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The President’s Column
By Jim Britain, WCBA President 2013

LOOKING BACK ON 2013
As my term comes to an end, a look back at the year seems appropriate. At the outset, I set four goals for 2013: 1) enhancing the public image of lawyers generally, and the WCBA in particular; 2) increasing
WCBA membership; 3) amending the by-laws to address anomalies and
ambiguities; and 4) making a proposal for establishing rules and procedures through which the Bar
would evaluate candidates in contested Whatcom County judicial elections. The results were somewhat mixed.
Candidly, I cannot say that anything tangibly was accomplished toward improving the public
image of the profession generally or the WCBA in particular. Some steps were taken through marketing efforts initiated by LAW Advocates. Thanks in large measure to Dan Parson’s efforts, LAW
Advocates obtained recognition by the Whatcom Volunteer Center’s in its Human Race event as
the top fundraiser among participating charitable organizations. LAW Advocates also provided volunteer assistance and an information table at Downtown Sounds and the Bite of Bellingham. Although these and other initiatives raised LAW Advocates public profile, and by extension, the public
service provided by members of the local bar, I am hard-pressed to identify any tangible improvement in the public perception of the profession. Much remains to be done in that arena.
There was, however, improvement in WCBA membership. In 2012, WCBA membership was
157. It increased to 181 in 2013. Although membership has modestly increased, more work remains. Given the number of attorneys practicing in Whatcom County, 200 members is both attainable and appropriate in my opinion.
The third goal has been attained. Thanks to the efforts of committee members Bryan Page,
Katti Esp, Doug Robertson and Dan Raas, the by-laws were revised to removed certain ambiguities
and clarify the officer selection process consistent with actual practice. The Amended By-Laws were
approved at the May meeting and are being used for the election of 2014 officers.
The remaining goal has been accomplished at the committee level. The ad-hoc Judicial Evaluation Committee, consisting of Doug Shepherd, Wendy Bohlke, Sallye Quinn, Mark Kaiman and
me, has proposed that the WCBA institute a judicial candidate evaluation process and corresponding rules and procedures to implement that process. At the December meeting, the members will
vote on both proposals. Because the Committee and I believe that WCBA will be providing a significant public benefit by publishing ratings of judicial candidates in contested elections, we are hopeful
that our proposals will be enacted.
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Appropriately, I write this as Thanksgiving approaches. During the course of this year, I
have gained an enhanced appreciation for how extraordinary our bar association is. Whenever I
have asked for members to serve on a committee, or participate in some other way, volunteers
have been plentiful. As President, I have gained some insight into the operation of other county
bar associations, and that has reinforced my view that the Whatcom County Bar Association is a
leader in providing professional camaraderie and public service. Serving as your President has
been the highlight of my year. I am truly grateful and honored that you gave me the opportunity.
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CLASSIFIED ADS
Free to all WCBA members & firms
e-mail ad copy as MS Word .doc file to:

rajeev@northwhatcomlaw.com
by the 15th of the preceding month
Questions? Call 360 527-9400

Office Space Available – Bellingham Towers - 119 N. Commercial Street – downtown! Nancy at
647-1916, ext. 112; Or email nancy@hollanderinvestments.com Conference Room available for
Rent to Tenants and Non-Tenants. New Cardio Room & Shower available for Tenants – access 24h!

Adoption Services Provider
Pre & Post Placement Reports, international & domestic adoptions, step-parent & grand parent
adoptions. JoAnn Vesper, MSW, LICSW. 25+ years experience; Court approved/Lic.#00005239; 360
-714-9189; joann.vesper@gmail.com
Furnished Bay-view Office for Rent in Bellingham— $925/mo with free parking
Quiet, private building only 6 blocks from courthouse. Long-established law firm in building making
changes due to retirement of a partner. Rent includes reception, telephone answering, use of conference room, high speed internet, all utilities, and use of kitchen, copier (15¢ per page) and fax
machine (LD phone charges only). Bookkeeping and secretarial services available as needed for extra charge. Parking lot for clients and free onstreet parking for you. Office available January 1, 2014.
Please call 647-0234 for more information or to set up appointment to view office.

Certified Paralegal with a Bachelor of Arts from Western Washington University seeks an opportunity
to advance legal career. Versatile to any field of law and has experience working at a firm with multiple
attorneys. Open and flexible availability for part time, full time, or independent contract services. Resume’ available upon email request, send inquiries to JohnBrooksFerlin@gmail.com.
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The Nook: Law Library News by Virginia Tucker

New Deskbooks at Law Library
Two new WSBA Deskbooks arrive this month at the Law Library:
The Law of Lawyering in Washington
Authors: Tom Andrews and Rob Aronson, Professors, University of Washington School of Law;
Mark Fucile, Attorney, Fucile & Reising LLP; Art Lachman, Attorney at Law. $279.00.
From the Introduction: “Much of what lawyers do in practice requires the
exercise of professional judgment in the face of uncertainty: governing
principles can be murky, and factual contexts vary widely. This book is
designed to assist lawyers in assessing risks and making informed judgments about their professional obligations using all the relevant aspects
of the law of lawyering.”
Table of Contents
Chapter 1. Authority to Regulate the Practice of Law
Chapter 2. Admission to Practice and Unauthorized Practice
Chapter 3. An Introduction to the Rules of Professional Conduct: Their Purpose and Limits
Chapter 4. Defining the Attorney-Client Relationship
Chapter 5. Competence, Diligence, and Communication: The Essential Three
Chapter 6. Confidentiality
Chapter 7. Conflicts of Interest
Chapter 8. The Rules of Advocacy
Chapter 9. Fees and Trust Accounts
Chapter 10. Candor
Chapter 11. Law-Firm Marketing
Chapter 12. Maintaining the Integrity of the Profession
Chapter 13. Lawyer’s Responsibilities for Assisting in Access to Justice
Chapter 14. Law-Practice Organization, Management, and Sales
Chapter 15. Legal Malpractice and Other Theories of Lawyer Liability
Chapter 16. Disciplinary System
Table of Cases
Table of Statutes and Rules
(Continued on page 6)
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Real Property Deskbook, Volume 7: Environmental Regulation
Michael Dunning, Editor. $299.00.
Environmental law is often at the forefront of public discourse in Washington state on topics ranging from our beautiful scenery to our iconic
salmon. Environmental law is also increasingly specialized, as is borne out
by the 19 chapters in this volume addressing topics from air quality to
chemical substance regulation to natural resource damages, each written
by highly experienced Washington practitioners.
Table of Contents
Chapter 1. National Environmental Policy Act
Chapter 2. Air Quality/Climate Change
Chapter 3. Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA
or Superfund)
Chapter 4. Dangerous Waste
Chapter 5. Toxic Substances Control Act
Chapter 6. Washington Model Toxics Control Act
Chapter 7. Spill Reporting and Emergency Action
Chapter 8. Underground Storage Tanks
Chapter 9. Transportation of Hazardous Substances
Chapter 10. Minimizing Hazardous Waste Liability in Real Estate Transactions
Chapter 11. Surface Water
Chapter 12. The Clean Water Act
Chapter 13. Lender and Fiduciary Environmental Liability
Chapter 14. Cost Recovery and Contribution
Chapter 15. Natural Resource Damages
Chapter 16. Insurance Issues for the Insured
Chapter 17. Insurance Issues for the Insurer
Chapter 18. Environmental Liabilities and Bankruptcy
Chapter 19. Endangered Species

_______________________
Law Library Website: http://www.whatcomlawlibrary.org Phone: 360.676.6556
Law Librarian: Virginia Tucker, MLIS, PhD Email: vtucker@co.whatcom.wa.us
Board of Trustees: Dean Brett, Michael Kleps, Bill Knudsen, Jack Louws (ex officio), Dave
McEachran (ex officio), Charles Snyder.
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FOR IMMEDIATE RELEASE
OCTOBER 2013

CONTACT:

Caitlin Davis Carlson
206-624-2536

28TH ANNUAL GOLDMARK AWARD LUNCHEON
HONORS JUSTICE GONZÁLEZ AND PROFESSOR CHANG
SEATTLE – The Legal Foundation of Washington will present the 2014 Charles A.
Goldmark Distinguished Service Award to Washington Supreme Court Justice Steven González and Seattle University School of Law Professor Robert Chang at the
28th Annual Goldmark Award Luncheon. The luncheon will be held Friday, February
21, 2014 at the Sheraton Seattle Hotel between 12:00pm and 1:30pm.
REGISTER NOW! www.legalfoundation.org
The nomination of Justice González and Professor Chang for their leadership roles on the Race & the Criminal Justice System Task Force emphasized the effort to mobilize the community to initiate change concerning racial disparity in the justice system. The Legal Foundation of Washington Board also acknowledges the shared vision of the
Task Force members who helped bring this issue to light. We invite you to learn more about the process and recommendations brought about by the Task Force by visiting the Korematsu Center for Law & Equality page on the
Seattle University School of Law website. http://tinyurl.com/mr3959d.
We are also very pleased to announce that the 2014 President’s Award will be presented to Legal Voice. For 35
years, Legal Voice has been committed to advancing legal rights and justice through the law. Legal Voice provides
consistently high quality representation to a broad range of individuals and groups on such important topics as
sexual and domestic violence, marriage equality, reproductive rights, and equal pay.
The Goldmark Award Luncheon is the only statewide opportunity for the Legal Foundation of Washington and LAW
Fund to celebrate and honor those whose outstanding accomplishments have had a positive impact on the lowincome people of our state.
The Legal Foundation of Washington created the Charles A. Goldmark Distinguished Service Award in 1987 to honor
the prominent Seattle attorney and the Foundation's second President at the time of his death in January 1986.
Chuck Goldmark was keenly interested in access to justice. By presenting this award annually at the Goldmark Luncheon to an individual or organization that has assisted in providing meaningful access to the justice system, we also
honor Chuck’s memory.
The Legal Foundation of Washington is dedicated to equal justice for low-income persons. The Foundation funds programs and supports
policies and initiatives which enable the poor and the most vulnerable to overcome barriers in the civil justice system.
The Legal Foundation of Washington is a 501(c)(3) organization. Visit www.legalfoundation.org for more information.

It’s Not Justice If It’s Not Equal
###
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Ramblings of a Small Time Country Lawyer
~By Rajeev!

“Not Too Materialistic”
Subtitle: Too Materialistic.

I like to think I am not too materialistic. Not in the sense that I
don’t like material goods, but in the sense that my tastes are fairly
Spartan, and I have acquired all the material goods I can conceive of
really desiring. At least, I can make this statement as of this last weekend– when in the mail came an ultra-powerful Leaf Blower! No, no,
no… it’s not just a Leaf Blower as the name would imply, but apparently it also vacuums up leaves and shreds them! I didn’t even know such a marvel of technology
existed… and now that I have it, how can there really be anything else a man could want? I mean, I
don’t really even know if this marvel of technology works, because I am spending my weekend arranging this esteemed publication instead of opening the box, but imagine if it did… I bet I could
use it for all kinds of things:
Have clients or salesmen in your office that won’t take the hint to leave? Air to the face.
Drop a bunch of client documents and don’t feel like picking them up? Suck and shred.
Spider too close to your bedside table? Blow it away.
Dog or cat need grooming? I feel like suck and shred would work well.
Staging a bathtub re-filming of Master & Commander? Add water, and blow furious waves.
Magazine you want to read just out of reach? Suck it over, hope shred can be turned off.
Tired of rolling out cookie dough by hand? Blow it flat with modern kitchen flair.
I suppose I could also use it for its intended purpose, which is to save my mossy-lawn from the allblanketing Cedar Leaf Menace, but that seems so trivial now compared to all the other possibilities.
So, having established that I don’t really need any other material items in life, now that I have
one super device to replace all other devices… Wait! Wait, stop. Let’s be clear… this lack of materialism, of course, does not apply to books— for which I have a valid prescription from my doctor
to buy a controlled amount, and which keeps Amazon.com in the black. Okay, where was I? Right,
– now that I have established I don’t need any more material goods, I found myself quite appalled
this weekend during a Thanksgiving conversation in a very materialistic way.
I had better set the scene first. Imagine San Francisco. San Francisco is pretty much the
same as Bellingham, except we lack a giant bridge and good public wharf where you can buy your
wardrobe for the year for $10. Like Bellingham, it full of city dwelling scum, which the rest of the
surrounding agricultural country-side (and Oakland!) view with contempt for their effete and decadent ways, much as the good, humble and hardworking people of Blaine, Ferndale, Lynden, Sumas
and Everson look at Bellinghamsters (Let’s not discuss Glacier, that’s a whole different story). San
(Continued on page 9)
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Francisco is much more racially diverse than Bellingham however (people from Oakland get to visit during the day), and this make for a dangerous storm: San Francisco has the same hyperconsciousness about their garbage, their food, sexual orientation and sustainable practices of various sorts that Bellingham has, but when you combine that with the hyper-consciousness of always
being politically correct when it comes to race at the same time… it blows some kind of fuse in the
minds of the populace. This sort of applies to Northern California in general: the populace has taken on some kind of post-religious guilt culture, in which each day they must seek new ways to
chastise themselves and find improved ways to save the world.
So, as I was sitting down for Thanksgiving meal of a vegan “field roast” (which is exactly
the opposite of what it sounds like– nothing was shot, and roasted over a spit in the woods in its
making), while communally discussing and giving thanks for the microbes that live upon us in ecological harmony, and weaving hempen ponchos for the homeless (in Oakland), I decided to change
the conversation to the old standby: What would you do if you won $25 million dollars? Here are
some of the more appalling (to me) answers I got:
1. “I would be weak, but I would probably keep a million and travel the globe.”
2. “I would save Detroit. Rebuild the infrastructure, so people have services.”
3. “I would form an organization to launch a passive campaign to encourage sustainable, non-polluting industry.
My response was to begin choking and coughing in outrage, trying to sputter a response.
3. “PASSIVE campaign?! What the hell is a passive campaign to encourage change?– like
anonymously writing a helpful note to the President suggesting coal plants pollute less?” I did not get a satisfactory response to this, except that passive would be more ‘mindful.’
2. “DETROIT!? It’s 25 million, not 25 trillion! Wouldn’t it be easier and more cost-effective
to move the people to places where there are jobs and existing infrastructure?” To this, I got the answer that
people shouldn’t ever have to leave their homeland and it wasn’t fair to encourage them to leave. I was able to
turn the tide by inviting the possibility of letting Mother Nature reclaim the city… which put a gleam in their
eyes, but then quickly turned to establishing communal “urban agriculture” to sustain the people of Detroit.
1. “Keep a million and travel the world?... Well that does sound nice.” This is the one that really
got me, because it did sound nice, and even though I argued that a million was not going to sustain them indefinitely traveling the world, and they really ought to pay off their loans… I had finally found my materialistic
breaking point. MY answer would have been “I would keep 24 million (let’s call this post-tax earnings) and
travel the world. I mean, I have to live after I retire right? And if I am busy traveling the world, I’m probably
not appearing in court a lot, so I won’t be earning anything. I have parents to support, a brother with medical
school debts, mortgages to pay– a million would just not do to quit work, not given potential inflation and potential poor returns on the economy over the course of my life, not to mention the possibility that my greatgrandchild will not quite make the cut and will need legal fees and bribes paid to respectively keep him out of
jail and in Harvard. Besides, I could give more over the long-term if I invested it properly.
Apparently, while I have had all my need for physical material goods met by my leaf blower (assuming
it works), I still have deep-seated insecurities about the future, which prevent me from joining the San Franciscans.
~R!

Endnotes
None—too materialistic, but here is a endnote sized leaf-blower for you:
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Washington Daily Decision Service Launches New Website, The Dailies
New Site Offers Improved User Interface and Easier Access to Legal Case Decisions

Seattle, Wash., November 14, 2013. Washington Daily Decision Service (WDDS) today announced
the relaunch of their flagship service, The Dailies. With improved user interface features and
streamlined search functionality, the new website and email bulletin will provide legal professionals
with timely case summaries they need to stay current in all areas of law.
“We wanted attorneys to be able to quickly and efficiently identify the cases most relevant to their
practice, so we redesigned the Dailies with that in mind,” said Colleen Butler, WDDS Principal. “The
new site has all the same features and benefits as the original site we launched in 2011, but this
site is much clearer and easier to scan quickly for exactly what you need based upon the type of law
you practice.”
Established in 2011, The Dailies provide concise summaries of all U.S. Supreme Court, 9th Circuit,
and Washington Supreme and Appellate Court opinions published in Washington every day. The daily bulletin is emailed to attorneys at 5 a.m. every morning, and is organized by court and type of
law, allowing them to efficiently skim through it to determine if a case is relevant to their practice.
For those pertinent cases, they can click through to the full text decision right from the summary.
In early 2012, WDDS entered into a partnership agreement with the Washington State Bar Association, to extend the offer of The Dailies to their members. “We were excited to discover the great
service that WDDS was offering lawyers and to partner with them to promote it,” said Pete Roberts,
Practice Management Advisor to the WSBA’s Law Office Management Assistance Program. “The Dailies offered an excellent resource before the redesign. Now, with the improved functionality, this resource is an important way for lawyers to stay up to date on case law in Washington.”
Judges throughout the state, large and small firms, city attorney offices, and solo practitioners are
among the Dailies’ members. The company offers annual and monthly membership for individuals
and group pricing for multiple attorneys in one office.
About WDDS
Washington Daily Decision Service was founded to raise the standard of practice for clients, attorneys and the legal community as a whole, by making relevant information immediately available
and easier to access for all legal professionals. The Dailies, published by WDDS, are a comprehensive daily bulletin of all published U.S. Supreme Court, 9th Circuit, and Washington Supreme and
Appellate opinions. The Dailies are making it both easy and expected for attorneys to know the relevant law within a day of publication. Among its primary goals is to level the playing field amongst
attorneys in Washington, allowing every attorney, regardless of practice area or firm size, to have
instant access to the latest case law.
Colleen Butler
206-708-1193
www.washlawdaily.com
Read more about the Dailies here
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Civil Procedure Corner: Subject Matter Jurisdiction In Brief
By Bryan L. Page *
A court needs both jurisdiction over the person and jurisdiction over the subject to hear
a case. We previously talked about personal jurisdiction, 1 but subject matter jurisdiction is just as important. Subject matter jurisdiction relates to a court’s power to hear
and decide particular subjects or types of cases.
While it is not often an issue, when it does come up it can be important. In this article
we will look briefly at the most common courts and the types of cases they can handle.
Washington Superior Courts
The state superior courts are courts of general jurisdiction that have authority to
hear and decide all cases in equity and all cases at law where jurisdiction has not been
vested exclusively in some other court. 2 Other state courts have not been granted exclusive jurisdiction over any particular type of case. So any case can be filed in superior court. Thus, superior courts have been called courts of “universal” jurisdiction. 3
Washington District Courts
In contrast, the state district courts are courts of limited jurisdiction. They only have jurisdiction to the extent
authorized by statute. The legislature has given the district courts jurisdiction over claims for $75,000. 4 Those cases
could involve anything from tort claims to breach of contract claims. 5 And we cannot forget small claims court, in
which cases that do not exceed $5,000 can be heard. The limited jurisdiction of the district courts and small claims
court is not exclusive, meaning that cases that fit within the jurisdictional limits of either court could still be filed in
superior court if the plaintiff chooses.
Tribal Courts
In Washington, we also must be aware of the potential jurisdiction of tribal courts over civil cases. Generally
speaking, a tribe cannot exercise civil authority over nonmembers because “the inherent sovereign powers of an Indian tribe do not extend to the activities of nonmembers of the tribe” in the civil context. 6 However, there are two
exceptions to this general rule. First, tribal courts may have jurisdiction over nonmembers who enter into
“consensual relationships” with the tribe or its members. 7 Second, tribal courts may have jurisdiction based on the
tribe’s inherent power to exercise civil authority over the conduct of non-Indians on fee lands within its reservation
when that conduct threatens or has some direct effect on the political integrity, the economic security, or the health
or welfare of the tribe. 8
Cases involving family law issues such as child welfare and custody may be governed by specific federal or uniform
statutes and should be consulted accordingly in those cases.
Federal Courts
Federal district courts are also courts of limited jurisdiction and can only hear cases as authorized by Congress. The two most typical types of cases heard by federal courts are cases involving (1) diversity jurisdiction and
(2) federal question jurisdiction.
For a court to have diversity jurisdiction, the case must be “between . . . citizens of different States” where the
amount in controversy exceeds $75,000. 9 This requires complete diversity of citizenship between adverse parties.10
(Continued on page 12)
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For a court to have federal question jurisdiction, the claim must arise under the Constitution, laws, or treaties of the
United States. 11 Jurisdiction exists here only when a federal question is presented on the face of the plaintiff’s complaint. 12 Even where a federal claim is available, federal question jurisdiction is not implicated unless the plaintiff
actually pleads that federal claim. 13
However, jurisdiction of federal courts is concurrent with state courts. Meaning a case within the jurisdiction of federal courts could be filed in state court as well. 14 However, some exceptions exist where Congress has specifically
stated that a particular cause of action can only be brought in federal court, thereby giving federal courts exclusive
jurisdiction. 15 Exclusive jurisdiction is not presumed but must be shown by express intent. 16
Challenging Subject Matter Jurisdiction
Parties cannot force jurisdiction upon a court by consenting to, stipulating, or waiving subject matter jurisdiction issues. 17 In fact, a defendant does not waive any subject matter jurisdiction objection merely by appearing in an action.18
Challenges to subject matter jurisdiction can be raised at any time during the court of a case, whether that is before
trial, after trial, on appeal, or in a collateral proceeding. 19 Courts can even raise subject matter jurisdiction questions
on their own. 20
Consequently, before a case is filed, thought should be given to which court or courts have subject matter jurisdiction. If multiple courts have concurrent jurisdiction over the subject matter, the pros and cons of filing in each court
should be weighed. Filing in the wrong court could result in dismissal of the case at any time.

* Bryan Page is a shareholder at Zender Thurston, P.S. and practices civil trial and appellate litigation in state and federal courts, with an emphasis on business, commercial, and real estate disputes.
He can be reached at (360) 647-1500 or bpage@zenderthurston.com.
Endnotes
1. Bryan L. Page, Civil Procedure Corner: Personal Jurisdiction Refresher, Whatcom County Bar J., Aug. 2012, at 9–11.
2. Wash. Const. Art. IV, § 6; RCW 2.08.010.
3. Parker v. Wyman, 176 Wn.2d 212, 222, 289 P.3d 628 (2012).
4. RCW 3.66.020.
5. Id.
6. Rodriguez v. Wong, 119 Wn. App. 636, 640, 82 P.3d 263 (2004) (citing Montana v. United States, 450 U.S. 544, 565 (1981)).
7. Id.
8. Id.
9. 28 U.S.C. § 1332(a)(1).
10. Purdue Pharma L.P. v. Kentucky, 704 F.3d 208, 213 (2d Cir. 2013).
11. 28 U.S.C. § 1331.
12. Dunlap v. G&L Holding Group, Inc., 381 F.3d 1285, 1290 (11th Cir. 2004).
13. Id.
14. Pioneer First Fed. Sav. and Loan Ass’n v. Pioneer Nat’l Bank, 98 Wn.2d 853, 863, 659 P.2d 481 (1983).
15. Id.
16. Id.
17. Miles v. Chinto Mining Co., 21 Wn.2d 902, 903, 153 P.2d 856 (1944).
18. Dyson v. King County, 61 Wn. App. 243, 244, 809 P.2d 769 (1991).
19. In re Saltis, 94 Wn.2d 889, 893, 621 P.2d 716 (1980).
20. Miller v. St. Regis Paper Co., 366 P.2d 214 (1961).
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Kirsten’s Campaign for Equal Justice Plea
Dear Colleagues:
I have some disappointing news to report. We’re eleven months into the year and
Skagit County is on track to win the Rainer Cup with an impressive 52% attorney participation in the statewide Campaign for Equal Justice. You may recall that we suffered a terrible defeat last year to Skagit County. As things stand, not only will Skagit
take home the cup for the second year in a row, but they will be the first County to
break 50% participation. It would be all too easy to trot out our excuses: Skagit
County only has 234 attorneys. They’ve only raised $8,583. But this is Whatcom
County! We don’t make excuses; we make miracles. Let’s bring that cup home
again!
Thanks to your generosity, we’ve raised over $30,000, more than any county in the
state (excepting King County) and have achieved 46% attorney participation. Thirtyfive more donations – of any size – will bring us to a record breaking 53% attorney
participation.
I have been calling many of you to donate. Many of you have given directly to LAW
Advocates at the auction. To those of you who have not yet donated to the State-wide
campaign for civil legal aid – even those who have already donated directly to LAW
Advocates – please consider a donation before the end of the year.
WE NEED TO BRING THAT CUP HOME!!! And most importantly – your donation
supports great work.
You can make your donation in support of legal aid all over this state at www.c4ej.org
or when you renew your bar dues before January 1st.
~Kirsten Barron
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Legal History Corner: The Law of War.
As gleaned by Rajeev

"All is fair in love and war"
~Paraphrase from John Lyly's book 'Euphues' (1578)

“Never bring a knife to a gunfight”
~Paraphrase from David Mamet’s film ‘Untouchables’ (1987)

While, by its very nature, war represents and brings a breakdown in what most of us consider the rule of law, war has a body of law unto itself. That body of law is ancient
and developed independently across the world, stretching back to the earliest writings. The law of war falls under two spheres: justifications to engage in war (jus ad bellum) and the conduct of wartime (jus in bello).
Jus ad bellum
Justifying war is something that politicians seem to be able to do these days with a little
mock outrage and the trotting out of few paid think-tank employees to testify or make speculations or whatnot..1 This isn’t any different than any other time in history, except in the age of democracy a bigger show
needs to be made for the populace. Either now or then, there has always needed to be a “legal” justification for
war. This is called the Casus Belli, which is Latin for the “case” or “reason for war.” Most humans concede
you cannot just engage in arbitrary warfare just for the fun of it. The “just” aspect of war has long been a primary philosophical and legal question. In the 5th Century BC, Thucydides (c. 460 – c. 395 BCE) wrote at
length in in History of the Peloponnesian War that there were only three true justifications for waging war, as
opposed to appeals to nationalism or fear-mongering not based on facts. These just reasons were: articulable
and reasonable fear, honor, and interest. Later, in the Roman Republic era, the legal grounds for war were laid
out and included: the necessity of repelling an invasion, or retaliation for pillaging or a breach of treaty.
Likewise, earlier in history, much Hindu thought was put into the legal justifications for war. While no
Hindu scripture fails to describe the horrors of war and its fallout, war is to prescribed for the purpose of upholding the rule of law. Hindu teachings prescribe war as the final option, to be employed only after all peaceful methods are exhausted, but when fought it is to be fought with “no-holds barred.” This idea, of war as a final option, is also common to the legal scholars of the Enlightenment era which theorized that war could only
be used as a last resort: “Ultima Ratio.” These 18th century European thinkers were building off the efforts of
the Catholic Church which for the last millennia had been building the case against “private wars” and limiting
the use of arms and violence to State actors… which seems normative for us today, but previously, gathering
together your neighbors, mercenaries and kinfolk to settle disputes was often perfectly legal to engage in or
even sanctioned by the State. The Catholic Church continues to lobby nations on the issue of war through their
“Just War Doctrine,” 2 which outlines four acceptable criteria for the "legitimate defense by military force” :
1. - the damage inflicted by the aggressor on the nation or community of nations must be lasting, grave,
and certain;
2.- all other means of putting an end to it must have been shown to be impractical or ineffective;
3.- there must be serious prospects of success;
4.- the use of arms must not produce evils and disorders graver than the evil to be eliminated.
This is the ultimate extension of the Ultima Ratio discourse, where even defense through war must be carefully
thought upon. Today, signatories to the United Nations which makes up almost all of the world, have technically stipulated to be barred from acts of war except in three instances:
1) as a means of defending themselves - or an ally where treaty obligations require it - against aggression;
(Continued on page 16)
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2) unless the UN as a body has given prior approval to the operation; and
3) If the UN has requested member nations to intervene against non-signatory countries that embark on wars
of aggression.
You may recall from Constitutional Law, that such International Treaties trump domestic law in order of priority.3 While many politicians today will say war is a course of last resort and give lip service to their treaty obligations, there are many who openly disagree with such things, just as in history. A favorite example of
thumbing one’s nose at such ideas is King Louis XIV of France (b. 5 September 1638 – d. 1 September 1715),
who had Ultima Ratio Regum ("last argument of kings") cast on the cannons of his armies, and presided over a
number of weakly justified wars.
Jus in bello
Like legal bases for war, but a little more concrete, are laws regarding the conduct of war.
Legal conduct can often be enforced by the very entity prosecuting the war against itself– for example, the
Uniform Code of Military Justice4 in the United States very strictly regulates the combat conduct of our soldiers and provides for punishment for violations of war conduct. And often it is the “conduct” of warring parties that is used as legal justification for intervention– for example, in Syria today, the strongest arguments we
hear about entering that conflict are about how war is being waged in violation of Syria’s international treaty
obligations (these are somewhat muted by the fact that the rebel opposition seems to be engaging in much
worse human rights violations).
The conduct of war and governing how war is fought, is a question that is even older than the discourse
over justifications for war. “When you march up to attack a city, make its people an offer of peace. If they accept and open their gates, all the people in it shall be subject to forced labor and shall work for you. If they refuse to make peace and they engage you in battle, lay siege to that city. When the Lord your God delivers it
into your hand, put to the sword all the men in it. As for the women, the children, the livestock and everything
else in the city, you may take these as plunder for yourselves.” 5
Today, much of the law surrounding the conduct of war is based on international treaty (as is fitting
given the inherent international nature of war). This stemmed out of a movement starting in the mid 19th century with the major world actors signing a series of Declarations. The Paris Declaration of 1856 abolished privateering; The (original) Geneva Convention of 1864 , dealt with the treatment of the wounded; the St. Petersburg Declaration of 1868 prohibited the use of explosive projectiles; and Brussels Declaration was an attempt
to draw up a comprehensive and universal code of conduct for war time conduct. These formed the basis and
outline of what became the world-changing Hague Conventions of 1899 and 1907, which form the basis of almost every major international treaty regarding war in force today, including the Geneva Conventions on 1925,
1929, 1949, 1977 and 2005 and UN treaties regarding specific types of munitions bans.
Incidentally, even before it issued the Declaration of Independence, a week earlier the Second Continental Congress first established 69 Articles of War to govern the conduct of the Continental Army. Also in
the Declaration of Independence one of the grievances listed was the fact that King George III would not firmly reign in “...the merciless Indian Savages whose known rule of warfare is an undistinguished destruction of
all ages, sexes and conditions." One might say that thinking about the law of conduct in war is at the heart of
our nation’s founding, both as a reason for its founding and as a primary concern of the founding fathers.
Endnotes
1. Disclosure: I used to be an employee at a foreign-policy think tank. They are all paid shills.
2. Catechism of the Catholic Church, para. 2309.
3. US Const., Art. VI, para. 2 (which apparently was brought over from the Articles of Confederation) (But see a bunch of dissent, go find it yourself and write me an article on it please).
4. 10 U.S.C. Chapter 47.
5. NIV Old Testament, Deuteronomy 20: 10-14.
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ACROSS THE LINE:
By Scott Railton

1305 11th Street, Suite 301

BORDER & IMMIGRATION UPDATE
Cascadia Cross-Border Law

Bellingham, WA 98225

Tel: (360) 671-5945

srailton@americanlaw.com

www.cascadiaimmigrationlaw.com

Here’s a local Border Patrol report on Whatcom
10/18/2013 – While patrolling the border near
County apprehensions for October. I found it interest- Lynden, Washington, agents encountered a suspicious
ing, and thought I’d share.
person in close proximity to the international border.
Upon questioning, agents determined the subject to be
U.S. Border Patrol Blotter, Blaine Sector,
a citizen of India, illegally present in the United
September 26-October 30, 2013
States. Agents arrested the subject and processed the
(Thursday, November 07, 2013)
citizen of India for removal.
Blaine, Wash. – The information listed below is from
arrests and seizures related to the U.S. Border Patrol
in the Blaine Sector area of operations. For security
reasons, this may not be a complete list of enforcement actions.
09/27/2013 – U.S. Border Patrol agents responded to
possible illegal cross-border activity east of Blaine,
Washington. When agents arrived in the area, they
witnessed a person riding a bicycle away from the international border. Agents questioned the subject and
determined the individual to be a citizen of Canada
who had illegally crossed the U.S./Canada border. The
Canadian citizen was arrested and processed for removal.

10/18/2013 – While conducting routine patrol operations in Blaine, Washington, agents noticed an individual walking south from the international border in
an area known for illicit cross-border activity. Agents
questioned the person and determined the subject to
be a citizen of Canada, who had illegally crossed the
international border. The subject was placed under
arrest and processed for removal.

10/22/2013 – While conducting patrol operations,
U.S. Border Patrol agents were alerted to possible
cross-border activity in Blaine, Washington. Upon
their arrival, the agent witnessed an individual walking on a trail that leads away from the U.S./Canada
Border. Agents interviewed the subject in regards to
citizenship and determined the subject to be a citizen
10/05/2013 – A concerned citizen reported that some- of Cuba. The subject was arrested and processed for
one had illegally crossed the U.S./Canada border east removal.
of Blaine, Washington. Agents located the subject attempting to hide on the caller’s property. The subject, Concerned citizens who wish to report suspicious or
a citizen of India, was placed under arrest and prosuspected illegal activity along the United States/
cessed for removal.
Canada border can call the following numbers; in the
United States call (360) 332-5286 or (800) 556-1345
10/13/2013 – Operators of a Remote Video Surveiland in Canada call (888) 855-6655.
lance System (RVSS) witnessed an individual illegally cross the U.S./Canada Border in Blaine, Washing- U.S. Customs and Border Protection is the unified
ton. Agents responded to the area and located a subborder agency within the Department of Homeland
ject matching the description provided by the RVSS
Security charged with the management, control and
operator. Agents questioned the subject and deterprotection of our nation's borders at and between the
mined the individual to be a citizen of Honduras ille- official ports of entry. CBP is charged with keeping
gally present in the United States. The subject was
terrorists and terrorist weapons out of the country
arrested and processed for a prior order of removal.
while enforcing hundreds of U.S. laws.
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Lawyer to judge: Call me Capt. Justice (Extracted from AP)

Ruling: Judges should not
coach prosecution during
trial.
Extracted from the Houston Chronicle:

State District Judge Elizabeth E.
Coker—who sits on the bench over
Trinity, Polk and San Jacinto counties—has resigned under fire in a texting controversy, according to a voluntary agreement with the State Commission on Judicial Conduct.
It stems from complaints and media
stories alleging that Coker “had engaged in improper ex parte text communications with Polk County Assistant District Attorney Kaycee Jones
while Judge Coker presided” over a
criminal trial in August of 2012.
With those complaints, “the commission commenced an investigation into
allegations that Judge Coker used Assistant District Attorney Jones to privately communicate information”
about the case “to suggest questions
for the prosecutor to ask during the
trial” among other issues.

A Tennessee defense attorney responded to a prosecutor's request to be referred to as "General" and other titles with a request of his
own: Just call me "Captain Justice."
The suggestion came in response to a motion from Assistant District Attorney General Tammy Rettig in which she asked the judge in an
aggravated burglary case to order the defense attorney not to refer to her
as "the government."
According to the motion, "The State believes that such a reference is used in a derogatory way and is meant to make the State's attorneys seem oppressive and to inflame the jury."
As alternatives, Rettig asked that the judge order she be referred
to at trial as "General Rettig, the Assistant District Attorney General."
"General" is a common title for state prosecutors in Tennessee.
In his response, defense attorney Drew Justice argued the motion
should be dismissed. If the judge had decided to grant the prosecutor's
request, Justice wrote that he wanted the judge to grant him a military
title of his own. He suggested "Captain Justice."
Arguing that "lawyer" and "defense attorney" are prejudicial, he
also suggested that he be referred to at trial as "defender of the innocent"
or "guardian of the realm." And Justice argued the word "defendant"
should be banned because it unfairly demeans and dehumanizes his client, Donald Powell.
"At trial, Mr. Powell hereby demands be addressed only by his full name,
preceded by the title "Mister," Justice wrote. He also suggested the prosecutor could use the alternative title "that innocent man," since Powell is
presumed innocent until proven guilty.
And he asked that the defense be referred to as "the resistance,"
concluding his response with, "WHEREFORE, Captain Justice,
Guardian of the Realm and Leader of the Resistance, primarily asks
that the Court deny the State's motion, as lacking legal basis."
Justice said of the denial: "The judge basically said he didn't
think the words 'the government' were derogatory."
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Snohomish County
Clerk’s Office
is now offering
Fee-based subscriptions to electronic court
records access.
AVAILABLE RECORDS
 Criminal
 Civil
 Domestic
 Probate/Guardianship

Unavailable electronic records include statutorily confidential,
court ordered sealed,
and otherwise restricted pursuant to state and/or local court rule,
and Juvenile Offender.

SUBSCRIPTION FEES
Fees are per business/entity
 First license:
$50 month/$600 annually
 Second and subsequent licenses:
$5 month/$60 annually
Email SCLSUBSCRIPTIONS@snoco.org for a user agreement
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Legal Transcription Service
Express Legal Transcription, L.L.C.
Fast * Accurate * Reliable

Serving Whatcom County’s legal community since 2004.
Let us transcribe your documents. 24 hour turn-around, $5.50 per page. Pickup and delivery service in Bellingham. Receive your drafts on disk or by email for
easy changes! Doctor letters, pleadings, demand packages, telephone interviews, GAL reports . . . you name it! Resume and references available
upon request.
Express Legal Transcription,
L.L.C.
Sue Fox-Golombek
Phone: (360) 734-7920
(360) 739-6707
Fax:
(360) 734-7920
express@openaccess.org
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WHATCOM COUNTY BAR ASSOCIATION
MONTHLY MEETING
NOVEMBER 6, 2013

I.

Call to Order: President Jim Britain called the meeting to order at 12:20 p.m.

II.
Recognition of Judicial Members, Guests and New Members: President Britain recognized
and welcomed the following members of the Judiciary present: Superior Court Commissioners Heydrich
and Verge, and Nooksack Tribal Court Judge Montoya-Lewis. Karl Tegland was introduced; he will
speak at the afternoon Evidence CLE. Also introduced were: Lisa Saar, a retired army nurse setting up
a general law, disability and elder law practice in Steve Hager’s old office space; Patricio Marquez, joining the faculty of the Fairhaven College/WWU Law, Diversity and Justice program this year; Geri Marcus, certified paralegal at the Attorney General’s office in its customer resource center; and Violet, paralegal at her mother Kathryn Resnick’s law office.
III.
Approval of Minutes. President Britain brought the October minutes forward for approval with
some corrections of dates and the names of guests. Moved, seconded and approved without opposition
to accept the October 2013 minutes as amended.
IV.
Law Advocates Report: Terra Nevitt provided the Law Advocates Report. Terra announced that
Lawyers Taking Orders raised $91,000, the largest amount raised to date. Terra circulated sign up
sheets for upcoming Street Law and Tenant clinics, and provided hard copies of the Law Advocates
2012 Annual Report. She then recognized volunteers for October: Maren Anderson, Betsy Brinson, Jim
Britain, Matt Deming, David Henken, Michael Kleps, Tom Lester, Aaron Lukoff, Matthew Mearns, Mark
Packer, Sallye Quinn, Monica Reynoso, Mara Snyder, David Vis, Eric Weight and Teresa Williams. Sallye Quinn won the $10 gift certificate to Rocket Donuts.
V.

‘

Committee Reports; Announcements:
Treasurer Report: Olivia Burkland gave the Treasurer’s Report for the period October 1 through
31, 2013. Modest income received in the amount of $654.99, comprised mostly of advertising
revenue. Expenses for the period were $3035.98, largely for bar lunch expenses, CLE expenses
and sponsorships. The checking account balance is $31,830.00. The end of period balance is
$47,030.33, which includes $100.00 in Petty Cash and $15,100.33 in an operational reserves CD.
Moved, seconded and passed to accept the Treasurer’s Report.
B.
Mock Trial. Doug Hyldahl distributed a sign up sheet for raters for the upcoming Mock Trial
competitions.
C.
Letter from Judge Mura. President Britain read a thank you letter from retired Judge Mura
for the retirement dinner held in his honor.
D.
Association Archive Project. No report.
E.
Washington Women Lawyers – Whatcom County Chapter: Bethany Allen announced the
new officers for 2014: Emily Mowrey, President; Bethany Allen, Vice President; Olivia Burkland,
Treasurer; Jamia Burns, Secretary; and Annie Honrath, Charter Representative. Bethany also
urged participation in the WWL’s 10th Annual Clothing Drive, with donations being accepted
through the December bar meeting.
F.
Law Library Board: No report.
G.
BOG Report: No report.
H.
CLE Committee. Terra Nevitt announced the CLE on evidence to take place after the bar
lunch, and the December CLE’s on same sex marriage law and marijuana law.
I.
Young Lawyers. Lisa Keeler commented on the judicial panel held on October 9, 2013 at
the courthouse, and thanked the judiciary for its participation. The Young Lawyers group is winding down its activities for the year, but lots of fun is planned for 2014.
(Continued on page 24)
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(Continued from page 23)

VI.

Old Business.
A.
New Admittees Swearing In/CLE. President Britain reported that the annual swearing in for
new admittees took place on October 11, 2013. Ten new admittees attended the ceremony, and nine of
them attended the CLE program. President Britain thanked Dave Reynolds and the courthouse staff for
their work in organizing and hosting the event, and thanked Pete Arkison, Dean Brett, Jim Britain, Mike
Brodsky, Philip Buri, Gerry Coleman, Jeff Lustick, Adrian Madrone, Terra Nevitt and Dan Raas for speaking at the CLE.
B.
Judicial Candidate Evaluation Committee. President Britain distributed a draft proposal for
rules and procedures for the new Judicial Candidate Evaluation Committee. The proposal is based on
the rules of a similar committee in King County, with modifications to suit our needs. President Britain
called on the membership to review the proposal and to make any comments by November 20, so that
any revisions could be published prior to the December meeting. At the December meeting, two votes
will be taken: (1) whether the WCBA should evaluate candidates at all; and (2) if so, whether the proposal should be adopted. The President thanked the Committee (Wendy Bohlke, Jim Britain, Mark
Kaiman, Sallye Quinn and Doug Shepherd) for putting the proposal together.
C.
Budget. The President distributed a draft budget produced by the officers. In creating the
draft budget, the officers considered what (if anything) to do with the $29,000 in surplus funds above the
$15,000 needed. The President noted that there was not a lot of consensus from the bar on the surplus
issue. The officers considered the comments received from the membership along with data provided by
the library on past donations and expenses. The proposal reduces the surplus slightly by adjusting the
split of CLE revenue with Law Advocates; increasing the donation to the law library from $2,000 to
$5,000; and increasing the stipend for publication of the Bar newsletter from $1,200 to $1,800. These
changes left a deficit in the budget of $982, reducing the surplus by that amount. Matter to be considered at the next meeting.
VII.

New Business.
A.
2014 Officers.
President Britain announced that Vice President McCandlis had me
with the past Presidents of the bar and put together a proposed slate of WCBA officers for 2014, as follows: Paula McCandlis, President; Mark Kaiman, Vice President; Olivia Burkland, Treasurer, and Tom
Lyden, Secretary. Other nominations can be made on the floor at the December meeting, with the election taking place at that time.
Meeting adjourned: President Britain concluded the business meeting at 12:48, and then introduced
the meeting’s speaker, Byron Manering of Brigid Collins Family Support Center. Mr. Manering spoke
about the Center’s programs and services in our community.
The November 6, 2013 Minutes of the Whatcom County Bar Association were prepared by:
________________________
Bryan Lane, WCBA Secretary

RESORT TO CHEAP SELF-PROMOTION!

Advertise in
the Newsletter
Admit it. You read the ads in the Newsletter to see what’s
going on. So does everyone else. If you have a service to
offer to your colleagues in the local legal community — or
if you just want to show off — you won’t find a cheaper,
easier way to do it.

1/8-page . . . $35/mo.
2.46”H x 3.86”W

1/4-page . . . $50/mo.
5.00”H x 3.86” W

1/2-page . . . $75/mo.
5.00” H x 7.90” W

full page . . . $100/mo.
10.00” H x 7.90” W
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And it’s easy to place your ad
E-mail your ad as an MS Word .doc, MS Publisher .pub, .JPG,
.GIF or .pdf file to:
rajeev@northwhatcomlaw.com
We’ll get it in the next issue and bill you. Pre-size the ad if you
know how. Otherwise, tell us the size you want. Questions? Email Editor Rajeev at the above e-mail address, or call (360)
332-7000 .
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