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The President’s Column
By Jim Britain, WCBA President 2013
RETIREMENT—“LEAP AND THE NET WILL APPEAR”
In light of the expected retirement of up to 50% of currently
practicing members of the Bar in the next ten years, I decided to devote this piece to exploring retirement through interviews with several
recently retired attorneys. Fortunately, those interviewed represented
a diverse cross-section of the practicing Bar: Jill Bernstein (solo criminal defense); Will Roehl (two attorney general practice); John Belcher (large firm [for Bellingham] commercial litigation); Hal Thurston (large firm [for Bellingham] insurance defense); and Mary Swenson (LAW Advocates Executive Director).
I asked: What factors did they weigh when making the decision to retire? What did
they do to prepare for retirement?; and Did they have any advice for others? I was surprised by the relative uniformity of some of the responses, although others were predictably more diverse.
Factors: In addition to the obvious necessity for adequate resources to support retirement, I was surprised by the extent to which common factors motivated the ultimate retirement decision. Although the forms of expression varied, a harmonious theme emerged.
All of those responding, for example, relayed a concern that, after 30 to 40 years of
practice, the “juice” for their practice was no longer there or was waning and that segment
of their lives was now complete. Each of them expressed this somewhat differently.
Jill Bernstein was particularly affected by the passing of Sam Peach and Dennis
Hindman, “who died with their boots on.” Jill realized that her legal career had been full,
rewarding and complete, and she did not long for anything that had not been done. It was
now time to for new adventures and to look at the world from another perspective. Jill has
explored those opportunities through extensive travel and her work with South Fork Law
radio broadcasts.
John Belcher simply said that he was getting bored with his practice. He had spent
40 years fighting over whether money went one way of the other and began asking the
question from a broader perspective “So what?” He has begun to travel 70 to 80 days a
year and takes pro bono cases, which he find “tons more rewarding.”
Will Roehl also had grown tired of his practice. After 38 years, it no longer held the
same fascination. Will also was troubled by the high cost of legal services for clients and a
decline in Bar camaraderie. As with Jill and John, Will was looking for something different,
and settled on retiring from the private practice of law and taking a position on the Growth
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Management Hearing Board.
Hal Thurston had spent almost 40 years in a combative field of practice and grown
tired of “fighting the same fights.” He and his wife, Mary Swenson, have used their “free
time” to travel, enjoy their place on Eliza Island and spend more time with family.
Although Mary Swenson loved her position as the Executive Director of LAW Advocates, it was a “full throttle” job. She wanted to go out at the top of her game and knew
she did not want to continue at that level of intensity.
Preparation: Once the decision to retire had been made, the process to reach the
retirement goal for those in private practice took two to three years. John simply stopped
taking new cases and other members of his firm assumed that load. Hal groomed a
younger attorney in his office to handle his case load, get to know the clients and give
those clients a comfort level with his replacement.
Will, and his brother Carl, had practiced together for years after taking over their father’s practice. Although they had both been reducing their practice load over the last few
years, an enticing offer on a malpractice tail policy led them to set a specific date to terminate all private practice. Over the decades of its existence, the firm had accumulated a
substantial quantity of client file, including numerous original wills. It took months of focused effort to go through files, cull originals, find estate planning and other clients to
whom originals were returned and shred thousands of pages of remaining documents
Other than Will, who began work on the Growth Management Hearing Board, none
of the others had a specific plan for what they would do in place of work. Jill read and recommended a book written by Sara Davidson, entitled: LEAP! What Will We Do with the
Rest of Our Lives?
Advice: Almost uniformly, those interviewed advised against delaying retirement
until one has figured out some overarching purpose for post-retirement life. As Mary put it:
“You need to stop doing something to make space for the next thing.” Jill employed the
quote used in the title: “Leap and the net will appear.”
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New Member Profile— O.Shane Balloun
Since I had the pleasure of meeting Rajeev a few months back through a mutual non-lawyer
friend, he has graciously asked me several times to introduce myself to the Whatcom County Bar.
My name is O.Shane Balloun. Many people I meet ask what my name is and where it comes
from. “O.Shane” is a first initial and middle name. My mom wanted to name me “Shane.” The “O”
stands for Oral, a family name on my dad’s side that he wanted me to have. For reasons that will
be obvious after a moment’s thought, my parents had to make my initials O.S.B. Although a space
grammatically belongs between the initial and the middle name, I haven’t used once since I started writing my own name as a child except in formal situations. My parents and family have always
called me O.Shane. The only people who seriously call me “Oral” with un-ironic familiarity are
Homeland Security, other bar associations to which I am admitted, and spammers.
My surname is pronounced just as you think it should be said but might hesitate to say out
loud. One person I met some years ago delightfully described it as “happy.” (Joy is underrated.) It
is actually a French bastardization of a Czech surname and it was the name of my father’s stepdad.
I’m not Czech at all. I’m more Irish. But my first name is a bit like false advertising: it makes me
seem more Irish than I actually am.
I am a solo practitioner working through my law office, Balloun Law Professional Corporation.
http://www.ballounlaw.com. I was admitted to the Washington State Bar Association last summer
after moving back home to Bellingham. Previously I was admitted to practice in California. I am also admitted in Wyoming.
This is now the third time I’ve lived in Bellingham. The first was as a kid (I graduated from
Sehome High School almost half my life ago). After attending and graduating from Cornell University with a degree in mathematics, I enjoyed a career in high tech in the San Francisco Bay Area. I
had the true pleasure of working for Google and helping to launch or improve products such as
Gmail, Google Product Search, AdWords, and AdSense.
My wife and I decided to leave Silicon Valley for a better quality of life, so we moved back to
Bellingham to be near friends and family. But immediately after moving here for the second time,
I had the wild idea to apply to law school. Within a year we moved away again to Laramie, Wyoming (the Mongolia of North America 1), where I matriculated at the University of Wyoming College of Law.
Three blurred years went by. I did well and graduated. During that time, however, because I
am a certified divemaster, I thought it would be fun to learn maritime law. But attending law
school in a landlocked state meant admiralty was not available as a course offering, so I convinced
(snookered?) a favorite property professor to sponsor an independent study course in the subject.
After teaching myself a bit about admiralty and the law of the sea, I found the whole subject
matter interesting enough that I decided to explore it more seriously at Tulane University’s LL.M.
in Admiralty program. That decision has nearly ensured that I will continue to live near the ocean.
So, here we are back in Bellingham. It is good to be in town again near longtime friends. (If
you’re going to move to a place and you can manage it, I recommend moving back to a place
you’ve lived before; integrating is much easier).
(Continued on page 5)
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I am very pleased to practice law from my office at the Bellingham Cruise Terminal. As a solo
practitioner, mine is naturally a general practice, but as you may imagine, I have a few focuses: admiralty law, given my LL.M. and academic writing I’ve done;2 high tech-related law, given my software and internet pre-law background, property law—just because I like land; and business formations and asset protection—sometimes through Wyoming vehicles.
I’ve known many people in Bellingham for a long time, but I am not well acquainted with
the legal community here in Whatcom County, so I would like to get to know more of you. Please
call or email and introduce yourself any time. Reach me at (360) 318-7778 or
o.shane@ballounlaw.com .
Endnotes
1.
This might sound pejorative, but it’s not. Wyoming is a majestic place. What it lacks in
Washington’s mountains and oceans it makes up with a sky that is unrelentingly beautiful. But I
always thought with the abundance of horses and rarefied air over the high plains that Wyoming must be like Mongolia. A management consultant confirmed my suspicions one day
when we were both delayed flying out of the Laramie Regional Airport and our conversation
led me to make this same hypothetical observation to him. He told me that he had just returned from Ulan Bator and that, in fact, the biomes, topography, and ecology of both places
are nearly identical.
2.
I’ve also written law journal articles about federal admiralty criminal jurisdiction, jury trial
rights in Jones Act cases, and the intersection of the Carriage of Goods by Sea Act with domestic transportation statutes.
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CLASSIFIED ADS
Free to all WCBA members & firms
e-mail ad copy as MS Word .doc file to:

rajeev@northwhatcomlaw.com
by the 15th of the preceding month
Questions? Call 360 527-9400

Office Space Available – Bellingham Towers - 119 N. Commercial Street – downtown! Nancy at
647-1916, ext. 112; Or email nancy@hollanderinvestments.com Conference Room available for
Rent to Tenants and Non-Tenants. New Cardio Room & Shower available for Tenants – access 24h!

Adoption Services Provider
Pre & Post Placement Reports, international & domestic adoptions, step-parent & grand parent
adoptions. JoAnn Vesper, MSW, LICSW. 25+ years experience; Court approved/Lic.#00005239; 360714-9189; joann.vesper@gmail.com
TRANSCRIPTION SERVICES: Precise,verbatim transcription from audio or video, reasonable
rates. Former CSR, BA in English, 20+ years experience. Legal, medical, corporate, academic. Call
Jenny Davidow, transcriber/stenographer: (360) 389-2432.
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America’s 1st and 2nd Constitutions.

As gleaned by Rajeev

As it is July, we should really be discussing the Declaration
of Independence, but we will do a different patriotic topic just to be
different.
Unfortunately, for both humanity in general and lawyerdom in particular, most people (including lawyers) have a very
vague grasp of what the Federal Constitution that we are subject to
is, much less that it is our Second Constitution. In law school, most
Constitutional Law courses are taught in a vacuum outside of history and political-philosophy, and focuses on in-depth examinations
of particular lines and various quasi-historical court debates about
those lines; in the realm of politics, the Constitution has become a
religious document imbued with an element of the sacred; and in colloquial historical understanding, it is the document
that George Washington and his merry men hammered into the doors of Buckingham Palace after dumping a boatload of
Boston tea on King George (or was that Queen Elizabeth?)’s head and freeing us from taxes for life.
“The U.S. Constitution” is a document steeped in strong emotions and historical importance as well as serving as
the basis for most of our relations with Federal, State and Tribal governments. It has affected governance world-wide,
inspiring revolutionary constitutionalists such as Benito Juarez in Mexico, José Rizal in The Philippines and Sun Yat-sen
in China; and has been the source of employment for hundreds of thousands of lawyers, litigating over the meaning of
“regulated,” “speech,” “people” and other such exciting words that appear in this 226 to 224 year old document.1
Putting it in context, our current Constitution is technically our second one. The Declaration of Independence
was issued July 4th, 1776, and it was the product of a committee appointed by the Second Continental Congress on June
11, 1776. In parallel , however, on June 12, 1776, the Congress appointed a second of thirteen members representing the
thirteen States to prepare a draft of a constitution for a union of those States. The second committee’s task took significantly longer than the three weeks that went into the DoI; a year-and-a-half later on November 15, 1777, the Congress
approved the “Articles of Confederation and Perpetual Union” be sent to the States for ratification. Ratification then took
four years, all until March 1, 1781 when Maryland, which held out for years finally ratified it. Mind you, this is all going
on while the Revolutionary War was rampant across the Atlantic seaboard.
Under this first Constitution, were many of the things we see in our current Constitution: the states retained sovereignty over all governmental functions not specifically relinquished to the national government; it endowed the Federal
government with the capability of making war and peace, negotiating diplomatic and commercial agreements with foreign countries; and it made the Federal government the arbiter of disputes between the states, including their additional
and contested western territories. More meaningfully, Article XIII of this Constitution stipulated that "[its] provisions
shall be inviolably observed by every state" and "the Union shall be perpetual."
Unfortunately, this first attempt had a major problem. In the words of George Washington, all of its problems
could be boiled down to “no money.” The government could borrow money, but couldn't pay it back. No state paid all
their U.S. taxes; Georgia, New Jersey and Connecticut refused to pay any taxes at all in some years. During the war, no
interest was paid on debt owed foreign governments, and five years after its ratification, in 1786, the United States began
to default on its outstanding debts. Inflation became rampant, and the United States could not print money fast enough to
keep up (A popular phrase of the times “Not Worth a Continental,” referred to the Continental Dollar.).
To make it clear that our First Constitution was no passing war-time flight of fancy, the Revolutionary War ended
with The Treaty of Paris, on September 3, 1783, two years after its ratification and was still in place four years after the
war was over. 1787, however, was not a good year for the United States: a decade after proclaiming its independence, its
(Continued on page 8)
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unpaid and deserting 625 man army was deployed ineffectively around British forts being maintained on American
soil; Spain closed New Orleans to American commerce and U.S. officials protested, to no effect; Barbary Pirates began
seizing American ships of commerce; New York and South Carolina repeatedly prosecuted Loyalists for wartime activity and redistributed their lands over the protests of both Great Britain and the Confederation Congress in violation of
the Treaty of Paris; During Shays' Rebellion in Massachusetts, Congress could provide no money to support an endangered constituent state; and the State of Georgia was under martial law. This was all because the United States had no
ability to acquire credit, service debt or to tax– it had no means by which to assert its will, whether that be expending
funds to litigate against rogue states or to defend its commercial interests.
It was in this context, on February 21, 1787, the Congress
called a convention of state delegates at Philadelphia for the “sole
and express purpose of revising the Articles of Confederation.”
The convention had a rather lackluster start, on the appointed day,
May 14, 1787, only the Virginia and Pennsylvania delegations
were present. Eventually twelve states were represented (Rhode
Island and Providence Plantations did not deign to send delegates). The convention was a tumultuous, anarchic and contested
affair. Every few days, new delegates arrived, but as the Convention went on for months, individual delegates would come and
go, meaning that a State's vote could change with the continual
change of delegation composition. Of the 12 States with delegations, there were never more than 11 represented at any time, often fewer. Furthermore, varied State delegations would
absent themselves at votes different times of day when things were not going their way. Amid this drama, were rumors
that a party of seditious New York legislators had opened up a dialogue with the Viceroy of Canada, and extreme antiCentral Government sentiment in the New York Legislature. With the authority of the United States waning, the
“Framers” rushed to get the job done before new State elections would lead to a rejection of any stronger Constitution.
The committee finished their work on September 17, 1787 and the U.S. Congress voted to send it to the States, on September 28th, without endorsing it for adoption or rejection. The Congress certified eleven ratification conventions had
adopted the proposed Constitution for their states on September 13, 1788, and the new Constitutional government began March 4, 1789.
While this “new and improved” Constitution had many many innovations, there were three clear departures
from the first attempt. 1.) It established two new branches of government, executive and judicial branches which we
still hold up as one of the great achievements of American governance; 2.) It granted the United States government the
ability to tax and regulate commerce, solving the major flaw in the United States Government’s attempts to be taken
seriously; and 3.) “The Great Compromise” which consisted of resolving the fiercest debates at the convention, a bicameral legislature, allowing for both proportional representation by population and for state-by-state representation.
All three of these innovations were designed in part to bolster a strong central government, to address fears of the
United States going the way of the Iroquois Confederacy, whose experience with confederacy and democracy was both
a model and a cautionary tale. The governance adopted by the Six Nations suffered from "too much democracy."
Without the Convention's proposed central government, the framers feared that the fate of the United States would be
the same as the Iroquois Confederacy.
While there is so much more to write (entire textbooks, perhaps?), we are out of space, and have barely
scratched the surface. Needless to say, this document, which forms the triangle of relations between the Federal Government, the Tribes and the States, is a goldmine of interesting political and historical intersections which reverberate
down to us today.
Endnotes
1— When do we count it’s birthday from? I am not sure. The Constitution was adopted on September 17, 1787, by the Constitutional Convention in Philadelphia, and after it was ratified by conventions in eleven States, it went into effect on March 4, 1789.
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Civil Procedure Corner: Interlocutory Appeals
By Bryan L. Page *
Parties can appeal final judgments entered by trial courts as a matter of right. 1 But
when can a party appeal a decision made by a trial court that is not a final judgment?
And what is the process to appeal decisions that are not final judgments?
Discretionary Review
Trial court actions that are not final judgments are subject to discretionary review by
appellate courts. Rule of Appellate Procedure 2.3 states a party may seek discretionary review of any act of the superior court that is not appealable as a matter of right
under RAP 2.2. 2 Thus, it is within the discretion of the appellate court whether to
grant review of orders that are not appealable as a matter of right.
The rules state discretionary review may be granted when any of the following have
occurred:
(1) The superior court has committed an obvious error which would render further proceedings useless;
(2) The superior court has committed probable error and the decision of the superior court substantially
alters the status quo or substantially limits the freedom of a party to act;
(3) The superior court has so far departed from the accepted and usual course of judicial proceedings,
or so far sanctioned such a departure by an inferior court or administrative agency, as to call for review
by the appellate court; or
(4) The superior court has certified, or that all parties to the litigation have stipulated, that the order
involves a controlling question of law as to which there is substantial ground for a difference of opinion and that immediate review of the order may materially advance the ultimate termination of the litigation. 3
Subsections (1) and (2) are structured similarly in that both first address whether the trial court has committed error
and then address the effect of that error. 4 Practitioners often argue both the “obvious error” standard in subsection (1)
and the “probable error” standard in subsection (2). 5 However, arguing that a trial court judge committed “obvious
error” may be off-putting to the appellate court as overly harsh and insulting. 6 Thus, subsection (2) may be preferable. In requiring “probable error” that substantially alters the status quo or limits the freedom of a party to act, subsection (2) was meant to primarily apply to orders on injunctions, attachments, receivers, and arbitrations. 7 Also, discretionary review is most often granted per subsection (2) when it can be shown the trial court’s ruling has impacts external to the litigation itself, rather than merely affecting the internal workings of the lawsuit. 8
The third subsection regarding departing from the “accepted and usual course of judicial proceedings” is seldom argued or relied upon as a basis for granting review. 9 However, situations could arise where the trial court attempts to
deal with an unusual circumstance that departs from the usual course of judicial proceedings in a manner that warrants
interlocutory review. 10
As to the fourth subsection, while obtaining a certification or stipulation may increase the chances of discretionary
review being granted, certifications and stipulations are not binding on the appellate court. 11
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Procedure for Requesting Discretionary Review
Starting the process of seeking discretionary review is similar to filing a notice of appeal of a final decision. Discretionary review is initiated by filing a notice for discretionary review. 12 Generally, a notice for discretionary review must be
filed with the trial court within 30 days after the act of the trial court being appealed or 30 days after an order deciding a
motion for reconsideration of that act, whichever is longer. 13 A notice of discretionary review must be in the same form
and content as a notice of appeal in that it must (1) be titled a notice of discretion review, (2) specify the party or parties
seeking review, (3) designate the decision the party wants reviewed, and (4) name the appellate court to which the review is taken. 14
However, in contrast to appeals as a matter of right in which the appellate court accepts the appeal when the notice of
appeal is filed, the appellate court accepts discretionary review only upon the granting of a motion for discretionary review. 15 The party seeking review must file the motion for discretionary review within 15 days after filing the notice of
discretionary review. 16 Then, the regular motion procedure in Title 17 of Rules of Appellate Procedure applies to the
motion for discretionary review. 17 A motion for discretionary review must include the following under appropriate
headings:
(1) Cover. A title page, which is the cover.
(2) Identity of Petitioner. A statement of the name and designation of the person filing the motion.
(3) Decision Below. A statement of the decision which petitioner wants reviewed, the court entering or
filing the decision, the date entered or filed, and the date and a description of any order granting or denying motions made after the decision.
(4) Issues Presented for Review. A concise statement of the issues presented for review.
(5) Statement of the Case. A statement of the facts and procedure below relevant to the issues presented
for review, with appropriate reference to the record.
(6) Argument. A direct and concise statement of the reasons why review should be granted, with supporting argument.
(7) Conclusion. A short conclusion stating the precise relief sought.
(8) Appendix. An appendix containing a copy of the decision which the party wants reviewed, a copy of
any order granting or denying motions made with respect to that decision, and a copy of parts of the record relevant to the motion. . . . 18
The clerk will promptly give written notice to the parties of the appellate court’s decision on the motion for discretionary review. 19
While the procedural rules for seeking discretionary review are simple and straightforward, the four circumstances in
which discretionary review will be granted are broad and general by their terms. 20 This makes it hard to know the likelihood of the appellate court accepting discretionary review. However, we know in practice discretionary review is granted in only a small number of cases. 21 Thus, requesting discretionary review should be done sparingly in exceptional circumstances and circumstances in which it can further judicial economy by promptly deciding cases or avoiding unnecessary litigation in the future.

* Bryan Page is a shareholder at Zender Thurston, P.S. and practices civil trial and appellate litigation in state and
federal courts, with an emphasis on business, commercial, and real estate disputes. He can be reached at (360) 647-
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1500 or bpage@zenderthurston.com.
Endnotes
1. See RAP 2.2(a) (listing types of decisions that can be appealed as a matter of right).
2. RAP 2.3(a).
3. RAP 2.3(b).
4. Geoffrey Crooks, Washington Survey: Discretionary Review of Trial Court Decisions Under the Washington Rules of Appellate Procedure, 61 WASH. L. REV. 1541, 1545 (1986).
5. Id. at 1546.
6. Id.
7. Task Force Comment to RAP 2.3.
8. Crooks, supra note 4, at 1546.
9. Id. at 1258.
10. Id.
11. Karl B. Tegland, Washington Practice: Rules Practice RAP 2.3 (7th ed.).
12. RAP 5.1(a).
13. RAP 5.2(b).
14. RAP 5.3(a) and (b).
15. RAP 6.2(a).
16. RAP 6.2(b).
17. RAP 6.2(c).
18. RAP 17.3(b).
19. RAP 6.2(d).
20. Crooks, supra note 4, at 1554.
21. See In re Grove, 127 Wn.2d 221, 235–36, 897 P.2d 1252 (1995) (stating that fewer than 10 percent of motions for discretionary review
were granted in the past five years).
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Ramblings of a Small Time Country Lawyer
~By Rajeev!

“Home Is Where Your Paralegal Is”
Subtitle: Settled- I am Domiciled in Whatcom County.

Domicile: “A defendant is domiciled in Washington if he has a Washington residence and intends to remain in Washington indefinitely.” 1
I recently admitted to myself that I live in Whatcom County on a non-temporary basis. I have
been residing in the same apartment since October 2008 (when I took over the lease from a Belcher
Swanson employee) simply because I have been pretending that my existence here was transitory and
temporary. Who knew if I might jump ship for Afghanistan (like former public defender Sean Devlin)
or the wilds of Idaho. This, of course, was a self-delusion because I very much like having a comfy
home to come back to and to be centered in. Plus, if I am away
from my paralegal for too long there is no one else willing to
put up with making sure I remember to eat like some kind of
incapable child.
In order to admit to myself, however, that I am actually
domiciled here I had to trick myself into buying some real property so that I could plant a flag and waive it. It required a lot of
tricking too, because as people who have heard me expound on
the subject know, I view non-rent generating residential property as a golden ball & chain ready to suck its owner down into
My new home already being adversely possessed
2
financial abyss. Having tricked myself, however, I am having a great deal of fun strutting about the
property trying to chase adverse possessors off.
Now that I have admitted that I am here and don’t seem to be leaving, and acquired the roof to
shelter my head… the fun begins. First, you see, the roof doesn’t shelter my head so well. I mean, it
depends on your definition of shelter… one might say that my house has an exciting feature: when it
rains, custom holes in the roof divert water in an eco-friendly way to wash your face for you as you
sleep. In the alternative, one might say that if the government
needed a detention facility to carry out quasi-illegal/legal
“Chinese water torture” I may be able to rent to them.

Trying to prevent this from happening.

So, ripping off the entire top half of my humble abode
will be step 1! Except, of course, that it is actually step 3, as
I am not capable of doing it myself (without making said
dwelling fall over) and roofers apparently don’t just sit
around waiting for work in our rain drenched state. Also, the
fact that my humble abode was floating above a miniature
lake in its crawl space, necessitated Step 1 to be an excava(Continued on page 13)
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(Continued from page 12)

tion , drainage and pumping project so that my house would not drift away or collapse (did I mention,
putting it back on its footings was important too?).
So, between the re-trenching/excavation under the house,
and waiting to peel the top off like a tin of sardines, I have been occupying myself by balancing precariously atop ladders to remove
debris; cutting down and chipping trees without goggles; trying to
reinforce sections of the walls of my house which feature frustratingly unique and varying stud spacing (22” to 25” inches anyone?);
and sanding/varnishing/re-sanding/re-varnishing/re-re-sanding/rere-varnishing, etc. like mad while breathing in fumes and sanding
my knuckles inadvertently. Plumbing and electricity tweaks will
come after the roof.

I called in for Federal Aid, but he said
he couldn’t cut the Africa trip short! 3

Fortunately, I am thoroughly enjoying myself to the point where I, who loves being in his office, am having to restrain myself from going home early to power-wash my bridge each day (did I
mention I have a little bridge lined with benches over a creeklet?). Also, I am the beneficiary of tons
of advice and material support from the bar, especially the generous tool-laden lawyers I am finding
that live near me like Penny Henderson, and Dominique Zervas (who kindly let me raid her garage
for copious amounts of duplicate and surplus tools that I carried off as pleased as a pirate with a chest
of gold!). Not to mention the many offers of trucks and manpower that have been forthcoming from
opposing counsel between motion hearings.
Anyways, just musing to say thanks to everyone and to confirm you may be stuck with me for
good. Have a Happy Independence Day! Stop by and say “hi” if you can track down where I live.
~R!
Endnotes
1— This is the definition I learned when studying for the bar, I don’t actually know if this is in an RCW, WAC or CR somewhere.
2— Indeed, the stock prices of Home Depot and Lowe’s are probably wildly inflating .as they greedily suck down my remaining liquid assets.
3— He did kindly send back a self-addressed stamped donation envelope though.
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Another WCBJ Exclusive News Breaking Report:

Immigration for Same-Sex Couples after the Demise of DOMA
By Nick Berning *
On Wednesday, the Supreme Court held that Section 3 of the Federal Defense of Marriage Act
(“DOMA”) is unconstitutional. Section 3 of DOMA barred federal recognition of marriage for
same-sex couples. Aside from advancing civil rights, what does this mean for your clients’ immigration options? To understand that, you need to understand how the Immigration and Naturalization Act (“INA”) treats spouses.
The INA never actually defines marriage. Instead it collectively stipulates that if a marriage is
valid under the laws of the jurisdiction where it was performed, then it will be given full faith and
credit under the INA. This is important, because the INA offers two primary categories of benefits to spouses. First, a U.S. citizen or permanent resident (green card holder) can sponsor his or
her spouse for a U.S. permanent resident visa, which will allow the spouse to live in the U.S. and
eventually apply for citizenship. Second, foreign nationals who receive temporary work or study
visas can include their spouses in the application, so that the spouse receives a visa to accompany
the primary visa holder to the United States.
Most immigration benefits under the INA are administered by the U.S. Citizenship and Immigration Service (“USCIS” – not to be confused with its pre-2001 predecessor, the Immigration and
Naturalization Service “INS”) and by the Department of State (“DOS”). Immigration is a federal
benefit. Before it was overturned, DOMA was used to deny all immigration benefits based on
same-sex marriages (although it did not categorically exclude asylum claims related to same-sex
relationships).
USCIS will now recognize same-sex marriages that are valid in the jurisdiction where they were
performed, so long as both spouses are physically present for the ceremony (no cyber ceremonies
– but Star Wars ceremonies are okay). This means that U.S. citizens and permanent residents can
sponsor their same-sex spouses for immigration to the U.S. It also means that foreigners holding
temporary work and study visas to the U.S. can include their same sex spouses on their applications, allowing them to live together in the U.S. for the duration of the visa.
In the U.S., same-sex marriage is recognized in a number of states, Native American tribes, and
the District of Columbia. Internationally, Canada, several Mexican states, a number of European
and South American nations, and South Africa all recognize same-sex marriage. Immigration
Equality, a non-profit fighting for equal treatment under immigration law, estimates that there
could be as many as 36,000 same-sex, cross-national couples who could benefit from the ruling.
There is no requirement that same-sex couples live in a jurisdiction that recognizes same-sex
marriage, as long as the marriage was performed in a jurisdiction where same-sex marriage is
(Continued on page 17)
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recognized. If a U.S. citizen has a same-sex partner in another nation that does not allow same-sex
marriage and the partner cannot obtain a visa to visit the U.S. or another country that permits samesex marriage, then he or she may be eligible to apply for a fiancé visa for his or her partner. Fiancé
visas allow a U.S. citizen to sponsor a fiancé to travel to the U.S. for 90 days. If the couple is married during that 90 day period, then the immigrant partner can apply for permanent residence in the
U.S.
A more daunting burden will be in demonstrating that the couple has a bona-fide (i.e. not fraudulent)
relationship. USCIS and DOS require all sponsored spouses and fiancés to demonstrate that they are
in a bona-fide relationship and that they did not enter into the marriage for immigration purposes
(sorry www.foreignbride.com). USCIS and DOS report a high level of fraud on this count and they
respond with an extremely high level of scrutiny. This scrutiny can be difficult for different-sex couples to overcome, but same-sex couples have additional challenges because many same-sex couples
cannot openly hold themselves out without facing persecution, violence, or even arrest. As a result,
they will likely not have the facets of a public relationship, such as joint bank accounts and public
wedding ceremonies, that are helpful for demonstrating a bona-fide relationship.
President Obama issued a statement instructing federal officials to ensure that the decision is implemented swiftly and smoothly (http://www.whitehouse.gov/blog/2013/06/27/obama-administrationstatements-supreme-court-s-doma-ruling) and Secretary of Homeland Security Janet Napolitano has
already responded with her own press release confirming that the decision will be implemented.
Since the INA itself won’t be changed, there is no need to wait for new regulations or policies to be
written implementing the rule. Same-sex couples are free to submit immigration applications immediately.
* Nick Berning practices Immigration Law in Fairhaven at T.D. Knowles & Associates, PLLC.
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Legal Transcription Service
Express Legal Transcription, L.L.C.
Fast * Accurate * Reliable

Serving Whatcom County’s legal community since 2004.
Let us transcribe your documents. 24 hour turn-around, $5.50 per page. Pickup and delivery service in Bellingham. Receive your drafts on disk or by email for
easy changes! Doctor letters, pleadings, demand packages, telephone interviews,
GAL reports . . . you name it! Resume and references available upon request.
We can accept tapes, MP3, WAV, WMA, DSS and Dragon files.
Express Legal Transcription,
L.L.C.
Sue Fox-Golombek
Phone: (360) 734-7920
(360) 739-6707
Fax:
(360) 734-7920
express@openaccess.org
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RESORT TO CHEAP SELF-PROMOTION!

Advertise in
the Newsletter
Admit it. You read the ads in the Newsletter to see what’s
going on. So does everyone else. If you have a service to
offer to your colleagues in the local legal community — or
if you just want to show off — you won’t find a cheaper,
easier way to do it.

1/8-page . . . $35/mo.
2.46”H x 3.86”W

1/4-page . . . $50/mo.
5.00”H x 3.86” W

1/2-page . . . $75/mo.
5.00” H x 7.90” W

full page . . . $100/mo.
10.00” H x 7.90” W

1/2

1/8

And it’s easy to place your ad
E-mail your ad as an MS Word .doc, MS Publisher .pub, .JPG,
.GIF or .pdf file to:
rajeev@northwhatcomlaw.com
We’ll get it in the next issue and bill you. Pre-size the ad if you
know how. Otherwise, tell us the size you want. Questions? Email Editor Rajeev at the above e-mail address, or call (360)
332-7000 .
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