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The President’s Column
By Jim Britain, WCBA President 2013
ODDS AND ENDS
Several matters of potential interest to the Bar have arisen this month.
They are:
1.
Potential Mentorship Program. Our own Joel Matteson, who
is a regular contributing author to NW Lawyer (fka Bar News), interviewed
me for his article on mentorship, which will appear in an upcoming issue. Our discussion included
addressing prospects for the WCBA instituting a mentorship program in Whatcom County.
Demographics in Whatcom County and Statewide support a call for expanded mentoring relationships. The opportunities for a young lawyer to be trained as an associate in a medium or large
law firm are rather limited in Whatcom County. As a consequence, many young lawyers are left to
their own devices, beginning practice in the County either as solo practitioners or in an arrangement that amounts to office sharing.
Statewide demographics provide an additional incentive to expand mentorship opportunities.
According to a recent study commissioned by the WSBA, it is likely that 25% of the currently
practicing members of the bar will retire in the next five years and 50% in the next 10 years. This
will leave a predictable knowledge and leadership gap.
As a follow-up to my discussion with Joel, the WCBA Officers recently met and considered
whether to recommend any further action towards starting a mentorship program. Although we
recognize the need for, and desirability of, expanding mentorship opportunities for members of the
local Bar, we were hesitant to propose instituting a formal mentorship program, in part because
there does not appear to be an easy way to match the particular needs and desires of young lawyers
for mentoring with the talents and expertise of willing mentors through a one-size-fits-all program.
The areas in which any particular young lawyer might desire guidance probably vary and might include guidance relating to: law office management; various substantive areas of law; ethical quandaries; and/or marketing. Experienced lawyers willing to serve as mentors will have varying degrees of expertise in each of these areas.
As a consequence, it seems more productive to encourage young lawyers to reach out to
more experienced members of the Bar on an individual basis. Indeed, Bar activities, such as the
monthly meetings, provide a good opportunity for such contact.
To assist in facilitating these one-to-one contacts, at the June meeting, I will circulate sign-up
sheet for those who are willing to serve as mentors, and we will publish that list in the Bar News.
The Young Lawyers group may wish to further consider this issue and make appropriate proposals.
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(Continued from page 2)

2.
Swearing-In Ceremony. The swearing-in ceremony for new members of the Bar
who passed the winter bar examination will be at 3:30 p.m. on June 14, 2013, in Judge Snyder’s
Courtroom. Consistent with past practice, the WCBA will sponsor a CLE for new admittees earlier
on that day.
3.
Electronic Recording of Land Records. Beginning on May 15, 2013, the Whatcom
County Auditor’s Office began the electronic recording of land records. I am attaching the news
release issued by County Auditor Debbie Adelstein on May 14, announcing this significant improvement to services. (see page 26)
4.
Judicial Candidate Committee. The Judicial Candidate’s Evaluation Committee,
consisting of Doug Shepherd, Wendy Bohlke, Mark Kaiman, Sallye Quinn and me, met for the first
time on May 21. The Committee unanimously concluded that the WCBA should develop a program and procedure through which the WCBA would provide an evaluation of judicial candidates.
Over the next month, we will be gather information from the WSBA and various counties with judicial candidate evaluation procedures and meet again in mid-June.
5.
Megan Yeates Nomination to Public Defender’s Advisory Committee. The WCBA
nominates one member to the Public Defender’s Advisory Committee. David Brown just completed a three year term as the Bar’s representative. At our recent meeting, the Officers nominated Megan Yeates to serve as our representative on that committee.

Whatcom Dispute Resolution Center — Professional Mediation Training
This intensive 40-hour course is designed for professionals and others who
are interested in developing mediation and conflict resolution skills. Participants will learn
the eight-stage mediation model, conflict theory and styles, mediator communication skills,
and principles of conflict resolution. Combining theory and practice, students will also participate in mock mediations and receive a certificate upon completion of the course. Continuing
Education and CLE Credits may also be available.
Pre-registration is required. Visit www.whatcomdrc.org or call 360-676-0122 for more info.
Six sessions: October 16, 17, 18 and 23, 24, 25, 2013.
Time: Wednesdays 1:00 - 5:00 p.m., Thursdays/Fridays 9:00 a.m. - 6:00 p.m.
Location: Whatcom Dispute Resolution Center 13 Prospect Street, Suite 201 Bellingham, WA
98225
Class fee: $595 (early bird discount: $550 for registrations by 9/17/2013)
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New Member Profile— Tom Creekpaum
Tom Creekpaum is a new associate attorney with the Lustick Law Firm,
PLLC.
Tom was born in Shelton, Washington and has lived on the Puget Sound
for the majority of his life. Tom attended Shelton High School and traveled the Pacific Northwest playing on various AAU basketball teams. Tom
holds a Juris Doctor degree from Gonzaga University School of Law in
Spokane, and Bachelor of Arts degrees in Business and Communication
Studies from the University of Puget Sound in Tacoma, Washington.
Tom’s legal practice focuses on all varieties of Family Law matters including dissolution matters,
parentage cases, custody and support orders and modifications, property settlements, and other various family law-related issues. Additionally, Tom has an interest in criminal and tribal law.
During law school, Tom was a Legal Intern at the Indian Law Clinic at Gonzaga University School
of Law and an extern at Washington State Court of Appeals, Division III. Additionally, Tom was an
Associate Editor with the Gonzaga Journal of International Law.
Following law school, Tom worked with the Squaxin Island Indian Tribe as a Conflict Public Defender. Tom developed an interest in the jurisdictional issues between State and Tribal government’s created with the enactment Public Law 280. In December of 2012, Tom started practicing
Family Law in Clark County Washington.
Tom enjoys an active lifestyle which includes basketball and golf. Tom plans to get involved with
the community by coaching youth basketball and football. Tom is excited to further his career in
Bellingham. You can reach Tom at (360) 685-4221 or Thomas@Lustick.com.
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Another Whatcom County Bar Journal scoop:

The Bill Signing for Whatcom County’s 4th Judge!

The people are, left to right: Tom McBride, represents Bellingham/Whatcom County (also
Washington Association of Juvenile Court Administrators); Mellani McAleenan, Board for
Judicial Administration; Governor Jay Inslee; Judge Charles Snyder; Representative Zack
Hudgins, chair of the House Appropriations Committee on General Government.
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CLASSIFIED ADS
Free to all WCBA members & firms
e-mail ad copy as MS Word .doc file to:

rajeev@northwhatcomlaw.com
by the 15th of the preceding month
Questions? Call 360 527-9400

Office Space Available – Bellingham Towers - 119 N. Commercial Street – downtown! Nancy at
647-1916, ext. 112; Or email nancy@hollanderinvestments.com Conference Room available for
Rent to Tenants and Non-Tenants. New Cardio Room & Shower available for Tenants – access 24h!

Adoption Services Provider
Pre & Post Placement Reports, international & domestic adoptions, step-parent & grand parent
adoptions. JoAnn Vesper, MSW, LICSW. 25+ years experience; Court approved/Lic.#00005239; 360714-9189; joann.vesper@gmail.com
TRANSCRIPTION SERVICES – Precise, verbatim transcription from audio or video recordings.
Reasonable rates, quick turn-around. Former CSR, BA in English from UCLA, 20+ years experience.
Legal, medical, corporate, academic. Letters, reports, interviews, speeches, articles. Call Jenny Davidow, transcriber/stenographer: (360) 389-2432.
A nearly complete set of both Wash. Reports/Wn. 2d as well as Wash App. (up 'til
2007) are available for free. Located at Roehl & Roehl, 1303 Commercial, Suite 8, Bellingham, 360 733-4640. You haul and need to be removed by Mid May.
WDRC Job Opening: Administrative and Communication Coordinator
Are you looking for a job that you believe in? Are you looking to work in an organization filled with people passionate about the mission
and services? Are you a highly organized and super efficient driver? Are you a do-er and an implementer? Can you take a take a brainstorm and make the ideas happen? If so, this position may be for you! The Administrative and Communications Coordinator (ACC) is a key
staff member in our small, nonprofit, dispute resolution center. The ACC is responsible for many of the internal administrative duties of
our organization. In this role, the ACC interacts with clients, staff, volunteers, and other stakeholders, as a collaborator, team member,
and at times as a leader. The ACC has the opportunity to help shape the organization through systems management, innovation, professional expertise, commitment, personal integrity, and a sense of humor. This position is an ideal opportunity for an enthusiastic and experienced individual to contribute to an organization that provides critical services to our community. The successful candidate will be highly
efficient, flexible, organized, and able to maintain a high level of attention to detail.
To Apply: Send cover letter, resume and 3 references to Moonwater, Executive Director, Whatcom Dispute Resolution Center, 13 Prospect Street, Suite 201 Bellingham, WA 98225. Optional: writing sample and sample design work.
Open until filled, however priority will be given to applications received by 5 pm on May 31st. We thank you for your application, but only
applicants under consideration will be contacted.
For the full job description, please visit our website: www.whatcomdrc.org.
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Oregonians, All of Us.

As gleaned by Rajeev

Once upon a time, the land between the Canadian border and the Skagit
Valley, now commonly known as Whatcom County, was a magical land
called… Oregon. Or, more precisely, located in Clackamas District of The Provisional Government of Oregon. The Provisional Government of Oregon
(PGO) was a sovereign popular Republic established in 1843, spread along the
Pacific coast north of California and deep into what is now Montana and Idaho.
The PGO was established by a convention of settlers at the end of a series of
meetings called the Champoeg Meetings, which took place at several places along
the Willamette Valley.1

The PGO Seal

The first meetings were held in part as a response to the death of a settler who had died without a will. The
first thing the settlers did, before anything else, was to appoint a probate judge, and after a few years of other such productive steps, a proposal for forming a provisional government was discussed and eventually put
to a vote in May of 1843. The tally ended up being 52 votes in favor of forming
a government with 50 votes against the
formation. This resulted in the settlers
promulgating the first set of what are
called the “Organic Laws of Oregon”
which spelled out in Article I, that the
settlers only agreed to the laws "until
such time as the United States of America extend their jurisdiction over us."
The Organic Laws of the PGO acted as
a pseudo-constitution based on the laws
of Iowa Territory and compartmentalized the government into three branches
consisting of an executive branch, a legislative branch, and a judiciary. And
thusly the Pacific Northwest’s first Republic was born. Interestingly, it mandated an Executive Committee
consisting of three people to act in place of a single executive. The following year, in 1844, the Executive
Committee presented the PGO’s Legislature with an assessment of the USA and Great Britain’s conflicting
claims to the territory... which the legislature apparently ignored and began promulgating laws, minting
“Beaver Coins” and raising an army to deal with Native Americans… this lasted until 1846, when the Legislature decided to slow down after being informed that the United States had informed Britain it would be
ending its obligations under the Treaty of 1818 and seeking a partition of the Pacific Northwest.
The PGO did not last much longer but its legacy lasted; while the U.S. Legislature voted to create
and annex Oregon Territory in 1848, the PGO only dissolved in 1849 when Joseph Lane, the first appointed
territorial governor arrived bearing the authority of the USA by establishing the Oregon Territorial Government (OTG). Governor Lane, however, affirmed all of the Organic Laws put in place by the PGO, except
(Continued on page 8)
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(Continued from page 7)

the one authorizing the minting of
currency which he repealed. The
US Government ended up having
the San Francisco Mint issue a
call-up for the gold “Beaver”
coins in circulation and bought
the circulating coins at a premium
rate in exchange for U.S. currency. If you have one, you are rich,
as in 2006 its smallest denomination sold for $125k. 2
Soon
after
becoming
American Oregonians, however,
peripheral Oregonians began agitating for more local rule. On November 25, 1852, a group of
prominent settlers from the
Cowlitz and Puget Sound regions
met at the "Monticello Convention," to draft a petition to the United States calling for a separate territory north of the Columbia River. 3
After gaining approval from the OTG, the proposal was sent to the federal government, who approved of
the idea in 1853. Now, this is interesting… the Territory was to be named “Columbia” instead of
“Washington,” but the U.S. House of Representatives were afraid that the region would be too easily confused with the District of Columbia… I guess we were destined to be confused with that OTHER Washington.
But to speak of more local matters, in 1843, what is now Whatcom County was in the Clackamas
Division of the PGO, so how did we become Whatcom? It goes like this: In 1845, we were removed
from Clackamas Division and put into the newly created Lewis County by the PGO; In 1852, the OTG cut
us out of Lewis County by creating Thurston County; we are apparently a divisive lot because 11 short
months later, we were cut off as part of Island County; then, two years later, on March 9, 1854, Whatcom
County was cut out... bursting forth noble and powerful with a name from the Lummi word Xwotʼqom,
meaning "noisy water.” Of course, shamefully, in 1873 and 1883, San Juan and Skagit counties were respectively cut painfully from the Whatcom motherland… an injustice that can never be forgot and must
be corrected.
So, here’s to us, Whatcom Citizens since 1854, Oregonians by descent, and Washingtonians since
1889.
Endnotes
1— Gray, William H. A History of Oregon, 1792–1849, Drawn from personal observation and authentic information. Harris &
Holman: Portland, OR. 1870.
2— http://www.katu.com/news/3646081.html
3— "Settlers met at Monticello to sign a petition asking Congress to create a separate territory north of the Columbia River". Washington History. Washington Secretary of State. Retrieved May 31 2013.
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Civil Procedure Corner: Res Judicata and Collateral Estoppel
By Bryan L. Page *
The terms collateral estoppel and res judicata are fancy legal terms that you probably
hear mentioned from time to time. Sometimes people use the terms interchangeably.
While similar, they are two different legal concepts. I sometimes have a hard time
remembering when each applies. So a refresher is always a good idea.
Res judicata prevents a second assertion of the same claim or cause of action, and is
therefore referred to as claim preclusion.1 On the other hand, collateral estoppel prevents relitigation of issues in a subsequent claim or cause of action, and is therefore
referred to as issue preclusion.2
The purposes of these two doctrines include to promote judicial economy, afford the
parties the assurance of finality and certainty of judicial determinations, prevent harassment of and inconvenience to litigants, and give dignity and respect to judicial
proceedings. 3
Res Judicata
As the doctrine of claim preclusion, res judicata bars relitigation of a claim that has been determined by a final judgment. 4 “Res judicata applies where the subsequent action involves (1) the same subject matter, (2) the same cause of
action, (3) the same persons or parties, and (4) the same quality of persons for or against whom the decision is made
as did a prior adjudication.” 5
The first element requiring the same subject matter is not necessarily met just because the subsequent case involves
the same facts as the prior case. 6 The subject matter must be the same.
The second element of the same cause of action generally turns on whether both lawsuits arise out of the same transactional nucleus of facts.7 The second element applies not just to what was actually pled and litigated, but also what
might or should have been litigated as well. 8
The third element of the same persons or parties can be met if different parties are named in the separate lawsuits so
long as those parties are in privity with one another.9 Privity means mutual or successive relationship to the same
right or property. 10
The fourth element that the parties be of the same quality is met when the parties in the subsequent action are bound
by the judgment in the prior action. 11
Collateral Estoppel
As the doctrine of issue preclusion, collateral estoppel bars relitigation of issues of ultimate fact that have been determined by a final judgment.12 Collateral estoppel applies when a subsequent lawsuit involves a different claim but the
same issue. 13
Collateral estoppel requires that (1) the identical issue was decided in the prior adjudication, (2) the
prior adjudication resulted in a final judgment on the merits, (3) collateral estoppel is asserted against
the same party or a party in privity with the same party to the prior adjudication, and (4) precluding relitigation of the issue will not work an injustice. 14
Additionally, in order to be precluded the issue must have been actually litigated and necessarily determined in the
prior action. 15
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In determining whether the first element of identical issues is met, collateral estoppel is not applied to issues that are only tangential or inconsequential. 16 Additionally, while res judicata applies to claims that were brought and those that
could or should have been brought, collateral estoppel only applies to issues that were actually litigated. 17 Collateral
estoppel does not apply to issues that merely could have been litigated. 18
The second element of a final judgment on the merits includes any prior adjudication of an issue in a previous action
that is determined to be sufficiently firm to be accorded conclusive effect. 19 Courts take a pragmatic approach to determining finality. 20
The third element is not met if the same party is not involved or privity does not exist between the two parties. 21
The fourth element of whether an injustice will be done requires courts to consider whether the party against whom the
estoppel is asserted had interests at stake that would call for a full litigational effort. 22
Asserting the Doctrines in Court
Res judicata and collateral estoppel are both affirmative defenses that must be raised in a responsive pleading. 23 In addition, collateral estoppel can be used offensively by a plaintiff to estop a defendant from relitigating issues that the defendant previously litigated and lost against another plaintiff. 24
The party asserting res judicata or collateral estoppel has the burden of proof on each element of the doctrines. 25 Both
doctrines are questions of law that appellate courts review de novo. 26
Conclusion
The difference between res judicata and collateral estoppel may seem subtle, but they are important. Keeping them separate and distinct in your mind will help you be able to stop when either of the doctrines may apply.
* Bryan Page is a shareholder at Zender Thurston, P.S. and practices civil trial and appellate litigation in state and
federal courts, with an emphasis on business, commercial, and real estate disputes. He can be reached at (360) 6471500 or bpage@zenderthurston.com.
Endnotes
1. LeMond v. Dep’t of Licensing, 143 Wn. App. 797, 804, 180 P.3d 829 (2008).
2. Id.
3. Martin v. Wilbert, 162 Wn. App. 90, 94, 253 P.3d 108 (2011); LeMond, 143 Wn. App. at 804.
4. Williams v. Leone & Keeble, Inc., 171 Wn.2d 726, 730, 254 P.3d 818 (2011).
5. Id.
6. Hisle v. Todd Pac. Shipyards Corp., 151 Wn.2d 853, 866, 93 P.3d 108 (2004).
7. Hadley v. Cowan, 60 Wn. App. 433, 441–42, 804 P.2d 1271 (1991).
8. Id. at 441.
9. Martin v. Wilbert, 162 Wn. App. 90, 97, 253 P.3d 108 (2011).
10. Id.
11. Id.
12. Williams v. Leone & Keeble, Inc., 171 Wn.2d 726, 731, 254 P.3d 818 (2011).
13. LeMond v. Dep’t of Licensing, 143 Wn. App. 797, 804, 180 P.3d 829 (2008).
14. Williams, 171 Wn.2d at 731.
15. Shoemaker v. City of Bremerton, 109 Wn.2d 504, 508, 745 P.2d 858 (1987).
16. Barr v. Day, 69 Wn. App. 833, 843, 854 P.2d 642 (1993).
17. Mead v. Park Place Props., 37 Wn. App. 403, 405–06, 681 P.2d 256 (1984).
18. Id.
19. Cunningham v. State, 61 Wn. App. 562, 567, 811 P.2d 225 (1991).
20. Id.
21. Southcenter Joint Venture v. Nat’l Democratic Policy Comm., 113 Wn.2d 413, 418–19, 780 P.2d 1282 (1989).
22. Hadley v. Maxwell, 144 Wn.2d 306, 312, 27 P.3d 600 (2001).
23. CR 8(c); LeMond v. Dep’t of Licensing, 143 Wn. App. 797, 804–05, 180 P.3d 829 (2008).
24. Hadley, 144 Wn.2d at 311.
25. Hisle v. Todd Pac. Shipyards Corp., 151 Wn.2d 853, 865, 93 P.3d 108 (2004); LeMond, 143 Wn. App. at 804–05.
26. In re De Facto Parentage & Custody of M.J.M., 173 Wn. App. 227, 241–42, 294 P.3d 746 (2013); LeMond, 143 Wn. App. at 803.
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Ramblings of a Small Time Country Lawyer
~By Rajeev!

“How I ended up in a Mexican Jail…
for DUI and Resisting Arrest”
Subtitle: Down south, they call me El Guapo.

I like that title, but since the State bar association is remorselessly humorless, I better disclose up-front that while I did end up at a
Mexican Jail, I was not the one arrested and being held for DUI and
resisting arrest. This was an exceedingly good thing, as under Mexican Law, one is guilty until proven innocent, and there is no release on personal recognizance pending arraignment or trial.1
No, I was at a detention facility run by the Michoacan State Police accompanying a Mexican attorney seeking the release of a colleague, who was picked up the night
before on the aforementioned charges. While visiting Mexico I had the pleasure of
staying with an administrator of the Universidad Michoacana de San Nicolás de Hidalgo’s law school. The Universidad Michoacana was founded in 1540, is considered one
of Mexico’s top ten universities, and I found its law school campus suitably dripping in
history and grandeur. As a result, when I heard that someone had been arrested and
someone needed to go to jail to assist him, my inner defense attorney and my inner voyeur leapt at the chance to tag along.
Much like the United States, criminal law is
enforced by a number of overlapping jurisdictions,
Federal, State and Municipal. Mexico also has the
3rd largest number of people dedicated to civilian
law enforcement at over 544,000 people, behind only two countries, India and the United States. The
State of Michoacan (officially the “Free and Sovereign State of Michoacán de Ocampo”) is one of
Mexico’s founding entities, being one of the original
states to federate in 1823. Currently, however, it is
one of Mexico’s hotspots in their very violent drug
war, and on May 22 this year, an additional 6,000
soldiers from the federal army were sent to the
State’s hinterland to crackdown on cartel controlled
Red Means Trouble
rural areas. In Morelia, the state capitol, I mostly saw municipal and federal police, both armed with heavy
caliber machine guns mounted on technicals. This was in distinct contrast to municipal police in other parts
of Mexico, which lacked the public presence of the heavy caliber
equipment. Their presence was ubiquitous, and apparently effective
and blasé to the general populace.
To some degree, the Federal presence was quite welcome as the
State and Municipal forces were seen as ineffective at best, and deeply
(Continued on page 13)
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(Continued from page 12)

suspected of being criminally corrupt at worst. In
fact, the newspaper editorials were welcoming a
transition that occurred just as I arrived, which
forced the State and Municipal police to fall under
the supervision and chain of command of the Federal
military, in order to clean things up.
Having previously not seen State patrolmen, I
was surprised when the detention facility we arrived
at was State run; much like many parts of the United
States, the State has the responsibility for running
jails and prosecuting crimes resulting in municipalities. Also like, US States, Michaocan has its own
Federales, keeping order
constitution, congress, and a judiciary, and its citizens elect by direct voting a governor for a six-year term,
and representatives to their unicameral state congresses for three-year terms. Municipalities do not appear to
have courts and prosecutors in general, but I could be totally wrong, my grasp on Spanish is muy mal,3 and
there was not an abundance of English in the situations I was in.
Going to the detention center was a bit surreal, as it was very similar to any scene and set-up I have
seen here. Administrators haranguing police officers for not filling out their paperwork correctly, visiting
rooms and the familiar glare of fluorescent lights. That being said the State police staff seemed much friendlier and cheerful than their Washington counterparts; maybe part of that was the attorney I was with, who
went in all smiles and greetings, handshakes and kisses on the cheeks all around. Luckily, despite being
booked the night before, the arrested individual had not yet been charged for his actions, and the “C’mon he’s
a good kid with a clean record” argument worked to have the man released without charges, upon the promise of my attorney-host to take him away from there and paying some very nominal overnight detention fee
(Chief Jones, you may want to outsource to Mexico, they only charged us about $3 for the night). It MAY
have also helped that the police reported that the man in question was crying like a little girl all night. He
will also have to return at some time for his impounded car and pay to get it out.
I asked what would have happened if no one was available to pick him up, or no one answered his jail
phone call? Well, he would have been charged and prosecuted. I then posed the proposition: “Well, that
seems like a rather relaxed way to deal with crime– if they have someone come vouch for them they can just
wander away?” The answer I got was that the police and judiciary would rather deal with the more serious
issues going on around them. I looked out the window of the car as we drove away with our defendant in the
back seat, and watched the heavily armed men vigilantly watching the streets, and thought maybe they did
have better things to do.4
~R!
Endnotes
1— Mexico’s Criminal Justice System: A Guide For U.S. Citizens Arrested In Mexico, http://tijuana.usconsulate.gov/root/pdfs/
telegalcriminalguide.pdf, retrieved 6/1/13.
2— If you were curious, the United States has about 1.1 million people dedicated to civilian law enforcement.
3— I went around Mexico saying my Spanish is muy malo, which apparently meant my Spanish was bad as in immoral, not bad as in
technically bad like muy mal.
4— That being said, I had a lovely and safe time and never felt insecure– indeed, the security situation in Mexico is somewhat blown
out of proportion, and after visiting Bangladesh and Myanmar, Mexico seemed downright utopian. I even toy in my mind with moving
on down there—life seemed to have a good balance, and I saw at least one attorney advertising his being at Bar in California, but none
for Washington. Plus the law school is starting a program in common law for contrast with their continental/roman system, and I do
love to hear myself talk!
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Unethical Sub-contracting in Representation:
Watch Out for This!
By Michael P. Brodsky 1

In February of last year, I was cold-called by a representative of the Terani Law Firm regarding subcontracting representation for a then yet-to-be named client charged with a serious felony in another county
where I practice pretty regularly. Terani, I later learned, is located in Beverly Hills, CA. It promotes itself
heavily on the Web for just about any aspect of criminal defense you can imagine. It also claims to represent defendants in pretty much every jurisdiction - state, federal or municipal - in the country claiming 98
offices in 45 states and the District of Columbia.
The woman from Terani who contacted me explained that they had been retained by the defendant and
were seeking local counsel to represent him. Not to associate on the case or to be local counsel for Terani
to appear pro hac vice, but to be the primary counsel on this case, a class “C” Felony. She explained that
they had been paid a fee of $6,500.00 and would be paying local counsel $2,300.00 for “pre-trial” representation only. I told her I would think about it.
My initial reaction was that this proposal seemed wrong on a number of levels. First, while I consider myself to be a highly qualified and competent criminal defense attorney, I can’t imagine that Terani has any
idea of my competence or reputation. They just looked me up the internet. They conducted no interview,
requested no endorsements and didn’t even ask for any showing that I had the knowledge and experience to
handle an accusation of a serious violent felony.
Second, it appeared to me that Terani was taking an unreasonable and outrageous 65% finder’s fee for
merely setting up the representation. They made no appearances, reviewed no discovery and would have
no substantive participation in the case whatsoever.
Third, I have always been somewhat uncomfortable accepting a case on a “pre-trial” basis only. While I
occasionally structure my fee agreements to include a trial fee, I only do so in the rare case where the case
seems highly likely to settle and a trial will entail an enormous increase in the amount of time and work
required to bring the case to trial. Also, accepting a matter on a “pre-trial” only basis places an additional
financial burden on the defendant should they wish to assert their constitutional right to trial. And taking a
case “pre-trial only” basically says to the defendant ‘Take the offer or I’m outta here’. The client is then
presumably expected to go back to Terani who will then take another exorbitant finder’s fee to hire the
same lawyer and pay that lawyer a similarly small percentage of that fee to handle the rest of the case.
Finally, after doing some research on Terani, I discovered some disturbing information.
Terani’s “Attorney Procedures for New Case Assignment” states in paragraph 3: “Attorney should introduce himself/herself as “calling from the Terani Law Firm” to ensure client is not confused in any way.”
Put another way, this appeared to be a direction to the attorney to lie to the client since the Attorney is
clearly NOT a “member of the Terani Law Firm”. Personally, I’ve always believed that initiating the attorney/client relationship by lying to the client seemed like a bad idea.2 Particularly where, as here, it appears
(Continued on page 15)
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to be calculated to deceive the client as to the true nature of the arrangement between the attorney and
Terani.
Finally, try Googling Terani Law Firm. You can go more than 20 pages deep and still have almost nothing
but Terani’s own listings. Clearly, this is a business model that works.
Given my reservations I declined to accept the matter without ever learning the client’s name. A couple of
months later, in late April, I received an inquiry from a referral service I subscribe to. It was a client looking for representation on a serious felony in a nearby county. Hmmm, sounds familiar. It turned out to be
the same guy. As promised he had been summarily dumped by the attorney Terani had gotten to take the
case after the client predictably rejected the plead-as-charged offer. I disclosed that information to the client and he eventually hired me to represent him on the then still pending felony matter. But all’s well that
ends well, he was acquitted at trial. Or does it?
After the case was over, my client wrote to Terani requesting a refund. They never even responded. Bar
complaints are pending in both Washington and California alleging, among other things, that a $4,200.00
finder’s fee cannot in any way shape or form be considered reasonable under these circumstances. After
all, Terani made no appearances, reviewed no discovery, had no meetings with client or performed any
other service one would expect from competent, ethical representation.
One might reasonably ask; why would someone charged with a crime in Washington hire a law firm based
in California? Well, first, he was confused by their website which claims offices around the country
(some appear to be just mailboxes). Second, he had never been charged with a crime before and didn’t fully comprehend how important it is to hire local counsel with knowledge of the jurisdiction, the prosecutors
and judges.
So is it just me or does anyone else think Terani’s model is just plain wrong? Particularly for a criminal
charge that is so very local in nature and not some national class action suit.
UPDATE – May 8, 2013
I received a letter from the State Bar of California today informing me that the grievance against
Michael Dayan Terani, principle at the Terani Law firm had been dismissed. The Bar found that Terani did
not owe my client a refund because their fee agreement made clear that scope of representation was for pre
-trial representation only. They don’t appear to have addressed the issue of whether the fees charged were
“reasonable” (perhaps that’s just a Washington thing). They did however send a “Warning Letter” to
Terani calling for changes to their practices regarding “the Terani Law Firm’s website, advertisements, and
new case assignment procedures”. Apparently some of the folks answering the phones at some of the supposed 98 offices were not aware they were being advertised as being a part of Terani’s nationwide network
of crack attorneys.
Endnotes
1— Michael P. Brodsky, practices criminal defense and can be reached at (360) 756-5120; or
mpbrodsky@brodskylawfirm.com
2— Interestingly, in writing this article I looked into whether lying to the client violates the RPCs. In my less than
thorough review, I believe it does not. Apparently, at least according to the Washington Bar, while you can’t lie to
other attorneys, “the tribunal” or folks you don’t represent, not a problem when it comes to your own clients.
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The New Estate Tax Landscape
by J. Bruce Smith, Dennis R. Williams © April 2013

ATTORNEYS AT LAW
300 NORTH COMMERCIAL, P.O. BOX 5008
BELLINGHAM, WA 98227-5008
TEL: (360) 733-0212, FAX: (360) 738-2341
www.barronsmithlaw.com

Recent changes in federal estate tax law have dramatically changed the landscape for planning to
avoid federal estate taxes. After years of uncertainty, planners and clients now have rules that are
likely to remain in place for the foreseeable future. And because so few clients will have taxable estates under the new rules, wills and trusts drafted years ago can in many cases be replaced with simpler planning.
On the other hand, an estate that owes no federal estate taxes may owe substantial Washington State
estate taxes. While much of the Washington tax law is copied from the IRS code, there are significant
differences and additional planning opportunities to avoid tax.
The $5.25 Million Federal Exemption.
Beginning in 2013, an individual can transfer up to $5.25 million without federal estate or gift taxes.
That “exemption amount” is indexed to increase in future years with inflation. The exemption amount
can be consumed partially or entirely by lifetime gifts; the remaining exemption applies to transfers on
death. In addition, lifetime gifts from each donor to each recipient during a calendar year are excluded
up to $14,000 and do not consume any part of the $5.25 million exemption. (Gifts to charities or to a
spouse who is a U.S. citizen also do not consume the exemption. Payments for medical expenses to
medical providers or for educational expenses to educational institutions are not taxable transfers.)
Gift or estate tax is assessed at the rate of 40% when cumulative taxable transfers exceed the $5.25
million threshold.
Planning tip: A person who will not transfer more than $5.25 million through taxable lifetime and atdeath gifts does not have to limit their annual gifts to less than $14,000 per person, as lifetime gifts in
excess of that amount, along with transfers on death, will never exceed a combined $5.25 million.
Spouses’ Exemptions May be Doubled Without a Credit Shelter Trust.
In addition, and as a profound change from prior law, a married person’s remaining exemption amount
has become an asset that can be inherited by their spouse, so that the surviving spouse has an exemption amount of up to $10.5 million. Strangely, the decedent’s full $5.25 million exemption amount
exists and can transfer to their surviving spouse even though the decedent did not own $5.25 million of
property, or in fact own any property at all.
Example: Wanda Wealthy, aged 70, has an estate of $10.5 million. She marries Peter Poor, age 90,
with assets of $100. He leaves his estate to Wanda. Upon Peter’s death his exemption amount is
transferred to Wanda. She now has an exemption amount of $10.5 million. Wanda dies leaving her
entire estate to her children; her estate owes no federal estate taxes. Had she not married Peter and
inherited his exemption, federal estate taxes on her death would have been approximately $2.1 million
(Continued on page 17)
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($10.5M- $5.25M = $5.25M x 40% = $2.1M).
Here is the hitch: the estate tax exemption is transferred to the surviving spouse by a timely-filed federal
estate tax return, filed even though the estate is below the federal $5.25 million filing threshold and no return is otherwise required. Without that tax return, the surviving spouse cannot inherit the decedent’s estate tax exemption.
This situation is a dramatic departure from tax law and standard planning for the last 30 years. Until this
year, standard planning for a couple with combined assets greater than the exemption amount has included a will or living trust which provided for the funding of a “bypass” or “credit shelter” trust on the first
spouse’s death with assets of their estate. The surviving spouse was the beneficiary during their lifetime,
and often the trustee, but if properly drafted and administered the trust was not included in the surviving
spouse’s taxable estate. Now a bypass trust is not necessary to separate the couple’s property and gain
the benefit of two federal exemptions.
Washington State Estate Tax
Different rules apply for the Washington estate tax, and still may suggest a bypass trust.
Washington State imposes an estate tax on the value of property transferring on death in excess of the
Washington exemption amount, which is $2 million. The tax rate on the value transferred above that exemption amount is graduated as follows:
$ million

% Rate

Less than $2 million

exempt

$2-3 million

10

3-4

14

4-5

15

5-6

16

6-8

17

8-9

18

9-10
Above 10 million

18.5
19

As with the federal estate tax, there is no Washington tax on amounts left to charities or to a surviving
spouse. (An exception is that amounts in excess of the $2 million exemption left to a surviving spouse who
is not a U.S. citizen do not avoid tax unless transferred to an irrevocable trust, subject to special rules.)
While an estate may owe no federal estate tax, the Washington tax can be substantial. The Washington
tax on a $5.25 million estate is $430,000. Although there may be no federal tax on the $10.5 million estate
of a surviving spouse who inherited her spouse’s exemption amount, the Washington tax is $1,347,000.
Avoiding Washington Estate Tax.
Following are some of the strategies that can avoid or reduce Washington estate tax.
a.
Gifts. Washington has no gift tax, so the Washington exemption amount is not reduced by lifetime
gifts. As a result, a person whose assets exceed $2 million may give the excess to their heirs before death
to leave an estate on death less than $2 million and avoid Washington estate tax. Gifts must be complet(Continued on page 18)

PAGE 18

WHATCOM COUNTY BAR JOURNAL

J U N E 2 0 13

(Continued from page 17)

ed before death. There are substantial income tax issues that should be considered prior to making
gifts to avoid Washington estate tax, as gifts may increase income tax for the donor or donee.
b.
Residence. The Washington estate tax is imposed against the property of a person who resides
in Washington at death. Residence is determined by domicile; where the person was living with the intent to remain at the time of their death. Evidence of residence is factual and depends on such matters
as voter registration, banking, housing and residence claimed for income tax filing.
All of the property of a Washington resident is subject to Washington estate tax, but the tax is proportionally reduced by the percentage of real property and tangible personal property located outside of
the state. If a person resides outside of Washington and owns real property or tangible personal property in Washington, the tax is assessed based upon the proportion that the Washington property bears
to the entire estate.
For Washington decedents who own property in other states, tax liability swings on how title to the
property is held. Real property held in an entity such as a limited liability company or limited partnership is not real property, it is personal property. Accordingly, the Washington resident decedent’s
apartment building in Oregon is subject to Washington estate tax if held in an LLC, but not if held in fee
simple or as tenants in common. Conversely, the Washington apartment building owned by an Oregon
decedent is subject to Washington estate tax if held in fee simple, but is not if held in an LLC. Real
property held in a revocable trust is considered to retain the same character as outside of the trust; the
trust is ignored.
c.
Bypass Trust. As explained above, a bypass trust on the first death is no longer necessary to
gain the use of two federal exemption amounts for a married couple, because the first spouse’s federal
exemption can be carried over to the surviving spouse. However, Washington has no similar rule. Accordingly, the second estate has only a single $2 million exemption.
For that reason a married couple with assets greater than $2 million may desire planning that funds an
irrevocable bypass trust on the first death of their deaths with some of their assets. The plan may be to
fund the bypass trust with sufficient assets so that the surviving spouse’s estate on death is less than
$2 million. There are various options for how the will should be drafted to create the trust, depending
upon the size and makeup of the assets that comprise the estate, and there are important tax and nontax issues to consider.
Whether or not a married couple includes bypass trust planning in their documents to avoid Washington estate tax on the second of their deaths depends upon the predicted size of their estate, the expected residence of the surviving spouse, the opportunity to make gifts and other factors, including the
perceived burden of maintaining a trust for the surviving spouse’s lifetime, relative to the benefit of tax
reduction at the second death.
Predictions for the Future
For many years a prime characteristic of estate tax law has been uncertainty about future rules. The
history of changes and challenges to both the federal and Washington taxes suggests that proposals to
increase, reduce or eliminate the estate tax, at either level, are likely to fail and the current rules, both
state and federal, are likely to persist with more permanence than seen for a decade.

J U N E 2 0 13

PAGE 19

WHATCOM COUNTY BAR JOURNAL

Directions to the Squalicum Boathouse
26 00

S.

H ar bor

L oo p,

B ell in gh a m,

Heading northbound on 1 -5
Take the Lakeway Drive exit into Bellingham
From the off ramp, turn right at the stop sign
At the light, turn right onto Lakeway Drive
Once onto Lakeway Drive, the second stop light merges with Holly St.
Proceed down Holly Street through several stop lights
Turn left at 'F' Street and get into the right lane
Turn Right over the railroad tracks onto Roeder Avenue
Proceed down Roeder to Coho Way (there will be a left turning lane)
Left onto Coho Way and follow the road until the stop sign
Turn left at the second stop sign
Follow the road to the web lockers to Zuanich Point Park
The Squalicum Boathouse will be at the end of the road

WA

9 82 25
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Sports Page
By: Paula L. McCandlis
Brett Murphy Coats Knapp McCandlis & Brown,
PLLC

GOLF UPDATE:
Golf season is upon us and this year Skagit
County is hosting our annual tournament:
What:
Whatcom Skagit Island Counties
Golf Tournament
When:
Friday, August 23, 2013
Who:
Paul W. Nielsen
pauln@co.skagit.wa.us
Where:
Avalon Golf Links, Burlington WA.
There will be announcements coming as the
tournament gets closer.
NCAA BASKETBALL
The Whatcom County NCAA bracket pool winner was Justin Campbell. He won a $100 gift
certificate to Grand Avenue Alehouse!
Mr. Campbell correctly picked Louisville to prevail over Michigan with a total bracket score of
1330 points. Second place was Scott Railton
with a score of 1220 points. David Brown took
third with 1110 points. An honorable mention
for 4th place goes to Dave Anderson with 950
points. Mr. Anderson had picked Michigan to
win it all, and like me and my Zags, he must wait
another year for his hoop dreams to come true.
Interesting to note, of the 8.15 million brackets
created for the ESPN challenge there were two
winners with scores of 1,660 points each. The
tie breaker went to a bracket created by Craig
Gilmore that was titled “Lennay Kekua’s entry”
this is the name of Notre Dame linebacker Manti
Te’o’s phantom girlfriend.
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Legal Transcription Service
Express Legal Transcription, L.L.C.
Fast * Accurate * Reliable

Serving Whatcom County’s legal community since 2004.
Let us transcribe your documents. 24 hour turn-around, $5.50 per page. Pickup and delivery service in Bellingham. Receive your drafts on disk or by email for
easy changes! Doctor letters, pleadings, demand packages, telephone interviews,
GAL reports . . . you name it! Resume and references available upon request.
We can accept tapes, MP3, WAV, WMA, DSS and Dragon files.
Express Legal Transcription,
L.L.C.
Sue Fox-Golombek
Phone: (360) 734-7920
(360) 739-6707
Fax:
(360) 734-7920
express@openaccess.org

PAGE 21

J U N E 2 0 13

WHATCOM COUNTY BAR JOURNAL

PAGE 22

PAGE 23

WHATCOM COUNTY BAR JOURNAL

J U N E 2 0 13

PAGE 24

WHATCOM COUNTY BAR JOURNAL

J U N E 2 0 13

WHATCOM COUNTY BAR ASSOCIATION
MONTHLY MEETING
MAY 1, 2013
I.

Call to Order: President Jim Britain called the meeting to order at 12:19 p.m.

II.
Recognition of Judicial Members, Guests and New Members: President Britain recognized and
welcomed the following members of the Judiciary present: District Court Judge Elich; District Court Commissioner Simmers. New attorney Gurjat Norvid was also introduced. David Dahl, Assistant Police Chief,
City of Bellingham, and President of the board of the Whatcom Dispute Resolution Center, introduced
Moonwater, this year’s Liberty Bell Award recipient.
III.
Approval of March and April 2013 Minutes: The March and April 2013 Minutes were approved as
submitted.
IV.
Law Advocates Report: Betsy Brinson provided the Law Advocates Report. Betsy encouraged
participation in the Improvathon with Law Advocates. LA will maintain a presence during the entire 27 hour
program, to publicize LA and in hopes of winning a private improv extravaganza. Phone-a-thon for Justice
will take place in May. Betsy recognized volunteers for April: Justin Campbell, Chris Cuevas, David
Henken, Michael Kleps, Mark Lackey, Rajeev Majumdar, Joel Mattison, Jake Smith and Jennifer Willner.
Jake Smith won the gift certificate drawing, $10 at the Daisy Cafe.
V.

Committee Reports; Announcements:
A.
Treasurer Report: Dennis Archer gave the Treasurer’s Report for the period April 1 through
30, 2013. Deposits for the period were $628.64. Expenses for the period were $6,552.46, largely
for donations for YMCA mock trial, the law library, and Law Advocates. The checking account balance is $36,972.44. The end of period balance is $52,128.49, which includes $100.00 in Petty Cash
and $15,056.05 in an operational reserves CD. Moved, seconded and passed to accept the Treasurer’s Report.
B.
Law Day. President Britain reported on this year’s recognition of Law Day. The Bar is sponsoring a program at Western Washington University on legal issues involved in student loans. The
program (taking place at the same time as the bar lunch) includes a broadcast version of “Default:
the Student Loan Documentary,” along with a panel discussion on Debtor/Creditor and tax issues by
attorney volunteers Tom Lester, Lee Grochmal and Maren Anderson.
C.
Bylaw Amendments. President Britain presented the proposed amendments to the bylaws
for vote. A draft had been distributed at the April meeting, and was provided again for discussion
purposes. The changes: (1) confirmed the nomination and election process for board officers; (2)
provided for electronic notice to membership of board matters; and (3) allowed officers discretionary
spending of up to $500 to handle miscellaneous matters as they arise, such as the recent Mura retirement dinner. Wendy Bohlke moved, Dennis Archer seconded adoption of the Bylaw revisions.
Passed unanimously. Wendy thanked those that worked on this tedious task.
D.
Court Funding.
President Britain reported on legislative progress regarding the fourth
judge for Whatcom County. The bill creating the fourth judge position was passed, but the session
ended without a budget. The proposed Senate budget would cut funding for the court system by
32%, in a state already among the lowest in judicial funding. In support of increased funding, President Britain and Judge Snyder co-authored an opinion piece in the Bellingham Herald. The WCBA
Officers sent an email to all of our legislative representatives, receiving a reply of support from Rep.
Overstreet. President Britain encouraged the membership to weigh in with the legislature on the issue.
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E.
New Admittees Swearing In/CLE. President Britain reported that the annual swearing in for
new admittees would take place on an upcoming Friday afternoon to be announced. Along with
Law Advocates, the WCBA sponsors a CLE program for the new admittees. The President sought
volunteers to teach the CLE, on topics to be announced.
F.
CLE sales.
President Britain reported that online sale of CLE recordings is ready to move
forward. Robin Mullins put together a website to handle it, but upgrades to the website may be
necessary depending on demand. It is uncertain how much demand there will be for the services.
The board of Law Advocates (co-sponsor of the program) recommended that the first $560 in revenue from sales be used to pay recording costs incurred to date, with revenues above that banked
until next steps are determined. Wendy Bohlke (with a friendly amendment from Dan Raas) moved
to allow such sales with revenues handled as proposed, but that such sales be limited to the legal
community, so there is no question that no “advice” is being given to the public through the program. After some discussion, passed unanimously.
G.

Association Archive Project. No report.

H.
Washington Women Lawyers – Whatcom County Chapter: Bethany Allen announced that a
panel discussion about non-profit service is in the planning stages.
I.

Law Library Board: No report.

J.

BOG Report: No report.

K.

CLE Committee. No report.

‘

L.
Young Lawyers. The young lawyers appreciate the good attendance at their events by lawyers young and not so young, and more fun is in store.
VI.
Liberty Bell Award Presentation. David Dahl, President of the board of the Whatcom Dispute
Resolution Center, introduced Moonwater, this year’s Liberty Bell Award recipient. Moonwater is the Executive Director of the Center, and the award was given in recognition of her efforts in bringing mediation
services to the public. Moonwater said that she was humbled and honored to receive the award.
Meeting adjourned: President Britain concluded the business meeting at 12:50 and then announced the
meeting’s speaker, Pat Morris, Program Director, Care Crisis Response Services, Volunteers of America.
Ms. Morris spoke on how to deal with a client having a mental health crisis.
The May 1, 2013 Minutes of the Whatcom County Bar Association were prepared by:
________________________
Bryan Lane, WCBA Secretary
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RESORT TO CHEAP SELF-PROMOTION!

Advertise in
the Newsletter
Admit it. You read the ads in the Newsletter to see what’s
going on. So does everyone else. If you have a service to
offer to your colleagues in the local legal community — or
if you just want to show off — you won’t find a cheaper,
easier way to do it.

1/8-page . . . $35/mo.
2.46”H x 3.86”W

1/4-page . . . $50/mo.
5.00”H x 3.86” W

1/2-page . . . $75/mo.
5.00” H x 7.90” W

full page . . . $100/mo.
10.00” H x 7.90” W

1/2

1/8

And it’s easy to place your ad
E-mail your ad as an MS Word .doc, MS Publisher .pub, .JPG,
.GIF or .pdf file to:
rajeev@northwhatcomlaw.com
We’ll get it in the next issue and bill you. Pre-size the ad if you
know how. Otherwise, tell us the size you want. Questions? Email Editor Rajeev at the above e-mail address, or call (360)
332-7000 .
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