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A Helpful Note from Chief Jones, re: Last Month’s President’s Column on Suicide
A quick note concerning your president's very moving article about his client who committed
suicide. There is a book titled "Suicide, the Forever Decision" by Paul Quinnett that I have recommended for several years when I teach on the subject. It is written by a counselor and
written as it he was writing to a client. It does a very good job about explaining what frequently is going on in the mind of someone who may be suicidal and give some very good
suggestions to help out. I don't know if it would be appropriate to slip it in a future edition of
the WCBJ, but I have found it very helpful over the years.
Wendy Jones, Chief
Whatcom County Sheriff's Office, Corrections Bureau

The President’s Column
By Jim Britain, WCBA President 2013
COMMENTS ON BYLAWS AMENDMENTS
As I mentioned at the March meeting, the Bylaws Committee would be proposing some amendments to our current Restated Bylaws. The Committee has
now completed its work, and I am attaching a “track change” version highlighting
the proposed changes.
Among other changes, these amendments clarify the officer nomination and selection process. A
Nominating Committee is established consisting of the Vice President and the 10 past Presidents,
chaired by the Vice President. That Committee will give notice of the slate of officers it is proposing at
the November meeting. Alternative candidates may be proposed by any member in good standing by
giving written notice to the Secretary at least two weeks prior to the Annual Meeting in December. The
new officers will be elected by the members at the December meeting.
Although this process is consistent with general practice, the existing Bylaws are ambiguous regarding the role of the Past President Committee, the officers and the members in this process. In fact, it
is possible to read the current version as granting the officers the ultimate authority to select officers for
the following year. That certainly is inconsistent with actual practice, and the amendments relating to officer selection are designed to bring the Bylaws in line with general practice.
In addition, new Section 6.2 provides that the budget will be submitted for approval at the Annual
Meeting in December, and Section 6.3 allows the officers the discretion to authorize expenditures for
items outside of the budget that do not exceed $500. This is intended to allow the flexibility to easily deal
with unanticipated expenses, such as Judge Garrett’s swearing-in event or over-budget expenditures associated with Judge Mura’s retirement party, as occurred this year.
Finally, the amendments make several technical corrections. Aside from those falling in the “flyspecking” category, a new judicial membership category is created to incorporate the established practice of not charging dues for members of the judiciary and changes have been made to permit notices to
be sent by email.
Please review the proposed amendments of pages . Approval will be on the agenda at the May
meeting.
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An Achievement Well Deserved.
The Whatcom County Bar Journal would like to congratulate Virginia
Tucker on behalf of the bar for the award of her Doctorate; and take the time to
acknowledge her many behind the scenes contributions to the WCBJ, not only keeping us informed about the legal library resources, but also being responsible for the
web hosting of the Journal.

The Nook: Law Library News by Virginia Tucker
Introducing… Dr. Virginia Tucker!
Is there a doctor in the house, er, library?
If it’s the Whatcom County Law Library, there is. Law librarian Virginia Tucker just completed her PhD and will now answer to Dr. Tucker! Her degree was done through a collaborative
program at Queensland University of Technology in Brisbane, Australia, one of Australia’s top research universities, and San José State University, where Virginia is on the faculty in its Masters
program in information science. The five-year journey was completed while working two (at times,
three) jobs and with two of her three children in college. So she is also celebrating the end of student loans for one member of the family!
Here is a short description: Acquiring search expertise: Learning experiences and threshold concepts.
This research provides a deep understanding of the transformative learning experiences involved in the acquisition of search expertise. Dr. Tucker used grounded theory methodology to explore experiences of professional searchers and highly proficient novices, putting forth an integrated model of search expertise that comprises searcher attributes and four threshold concepts (Meyer
& Land): information environments, information vocabularies, information structures, and concept
fusion. The research contributes to understanding search expertise in the context of today's information environment and has implications for current models of search experience, instruction in
advanced search, research in library and information science education, and methodologies used to
explore threshold concepts. 336 pages.
For an extended abstract: see http://www.iLibrarian.org/research.html
If you want the PDF copy of the dissertation for your reading pleasure, just let her know.
There’s also an adapted-to-film version, the final seminar defense on YouTube.
_______________________
Law Librarian: Virginia Tucker, MLIS, PhD Email: vtucker@co.whatcom.wa.us
Phone: 360.676.6556 Website: http://www.whatcomlawlibrary.org
Law Library Board of Trustees: Dean Brett, Michael Kleps, Bill Knudsen, Jack Louws (ex officio), Dave McEachran (ex officio), Charles
Snyder.

PAGE 4

WHATCOM COUNTY BAR JOURNAL

A P R I L 2 0 13

Teen Court
By Cathy Beatty
The Teen Court Program is a collaboration between Whatcom County Superior Ct and NW Youth
Services. The Juvenile Prosecutors send 2nd time Diversion cases to Teen Court wherein the youth offenders come before a jury of their peers. The program has been in existence for 15 years and involves
volunteers from 11 our city and county high schools. The Teen Court hearings are held once a month in
the County Courthouse and are open to the public. All of the roles in teen court including advocates, bailiffs, clerks, jurors and judges are filled by high school youth. In 2012, over 130 youth volunteered their
time to this important community program. Each high school has a teacher/mentor who helps to recruit
and train students to serve on their school’s Teen Court Team. Some schools use Teen Court as a class requirement while others use it solely as a club or afterschool activity. Each participating school provides a
student representative for the Student Advisory Board. The Board makes all decisions regarding Teen
Court. Attorneys from our local Bar volunteer their time to serve as mentors for the advocates and also as
judges.
Because Teen Court is part of Diversion, youth must admit to the offense before appearing at the
Teen Court Hearing. Because it is only a sentencing hearing, youth offenders who complete the program
do not have a conviction nor a criminal history. The success rate is very high with 93% of the youth successfully completing their contracts in 2012.
Of the cases that were heard in Teen Court this past year, 51% were drug or alcohol related. We
are seeing an increase in shoplifting of liquor in grocery stores now that hard alcohol is no longer just sold
in Liquor Stores. The 2nd highest offense is Theft III, mostly shoplifting cases. We also see Assault IV,
Driving Without a License, Harassment, Malicious Mischief, Weapons, etc. Teen Court does not deal
with domestic violence or gang related cases.
The offenders are usually required to serve on jury duty as part of their disposition. This allows
them to view the process from an entirely different viewpoint. It is very rewarding when youth offenders
come back after completing their Teen Court contracts to volunteer on their school’s Teen Court Team.
This is when you know that they have really been affected by the process.
We are always in need of attorneys who would like to serve as judge. We even have a couple of
openings to serve as mentors for several high schools. The time commitment is minimal as each school
advocates about every other month. If you are interested or just want to learn more about Teen Court,
please call Cathy Beaty at 734-9862 ext 130.
Facts About Teen Court:
 Started 15 years ago
 Involves 11 area high schools
 Over 130 high school students volunteer annually to fill Teen Ct roles
 Attorney mentors from our Bar work with Teen Court teams to help prepare cases for the TC hearings
 Attorney mentors also volunteer to serve as judges the night of Teen Court
 Teen Court can handle 36 cases a year – hearings are held the 2nd Wed of the month Oct – June.
 In 2012, 51% of the TC cases involved drugs or alcohol followed by 33% Theft III Cases - with the
remainder a mix of Assault, weapons, criminal attempt, Obstructing a Public Servant and DWLS.
 In 2012, 93% of the cases were completed successfully
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Techno-Ethics: Rapid and Vast Technology Advances
Drive Modest Changes to Ethics Rules
(Version with Full Appendices available from Author or on File with this Journal)
by Greg Boos*
It is impossible to give specific guidelines … because the technology is changing too rapidly and any such advice
would be quickly out of date. — Washington State Bar Association Advisory Opinion 2215
During my eighty-seven years, I have witnessed a whole succession of technological revolutions. But none of them
has done away with the need for character in the individual or the ability to think.— Bernard Baruch

Introduction
In the last decade, early adopters1 brought a myriad of new tools and technologies to the practice of law;
however, social media, cloud computing and similar technologies once within the exclusive domain of the early
adopters have mainstreamed their way to broad acceptance and use throughout the profession. Meanwhile, various
professional bodies are taking steps to ensure the use of new technologies complies with legal ethics; the American
Bar Association (ABA) has become the de facto leader in this effort.
In 2009, the ABA created the Commission on Ethics 20/20 with the intent to “perform a thorough review of
the ABA Model Rules and U.S. system of lawyer regulation in the context of advances in technology and legal practice development.”2 The Commission's focus for 2012 included cloud computing and cloud-based service models,
social media, and metadata. The Commission addressed lawyer websites in 2010.3
Cloud computing is a model for enabling convenient, on-demand network access to a shared pool of configurable computing resources (e.g., networks, servers, storage, applications, data and services) that can be rapidly provisioned and released with minimum management effort or service provider interaction. This cloud model promotes
data availability and is composed of five essential characteristics, three service models, and four deployment models.4
The term social media refers to web-based and mobile technologies that turn communication into interactive
dialogue. Social media can take on many forms, including internet forums, blogs, microblogs, wikis, podcasts, photographs or pictures, video, rating and social bookmarking.5
Metadata, as explained in an ABA Center for Professional Responsibility website, “is loosely defined as
‘data about data.’”6 The term refers to the “embedded stratum of data in an electronic document that is not seen by a
casual inspection of the document. Metadata may tell when the document was created, what software was used, any
comments embedded within the content, and even a record of changes made to the document.” Metadata can be
found in documents created by Microsoft Word, Excel and PowerPoint, and similar office productivity software. If
inspected, metadata may include confidential information regarding a client that the attorney who created the document believed was expunged or deleted.
(This Article is continued on Pg. 25 )
———————————————————————————*

Greg Boos practices with Scott Railton and David Andersson at Cascadia Cross-Border Law (www.cascadiaimmigrationlaw.com), a
world-class business immigration law firm in Bellingham, WA. A results-oriented advocate, Greg is listed as one of the world’s leading
practitioners of U.S. business immigration law by the International Who’s Who of Corporate Immigration Lawyers. Based on peer reviews,
Martindale-Hubbell has awarded Greg an AV Preeminent rating. Greg claims no particular expertise in either ethics or law office technology and management, but finds himself interested in these topics. Greg can be reached at gdboos@americanlaw.com.
© 2012 Greg Boos
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CLASSIFIED ADS
Free to all WCBA members & firms
e-mail ad copy as MS Word .doc file to:

rajeev@northwhatcomlaw.com
by the 15th of the preceding month
Questions? Call 360 527-9400

Office Space Available – Bellingham Towers - 119 N. Commercial Street – downtown! Nancy at
647-1916, ext. 112; Or email nancy@hollanderinvestments.com Conference Room available for
Rent to Tenants and Non-Tenants. New Cardio Room & Shower available for Tenants – access 24h!

Adoption Services Provider
Pre & Post Placement Reports, international & domestic adoptions, step-parent & grand parent
adoptions. JoAnn Vesper, MSW, LICSW. 25+ years experience; Court approved/Lic.#00005239; 360714-9189; joann.vesper@gmail.com

Paralegal wanted— The law firm of Lester & Hyldahl, PLLC seeks a full-time personal injury legal
assistant. Salary and benefits DOE. Applicants should provide a resume and cover letter to
Tom@lesterhyldahl.com. No phone calls.
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William Blackstone (10 July 1723 – 14 Feb. 1780).

As gleaned by Rajeev

Blackstone’s Ratio: “for the law holds it better that ten guilty persons
escape, than that one innocent party suffer.”
There is probably no other individual who can claim to have imposed his
thoughts and view on our legal world as much as Sir William Blackstone.
William Blackstone imprinted his vision of the law on the English speaking
world, and it has been opined that without his existence the United States and
other former British colonies never would have adopted the common law. 1
Blackstone came to law from a middle-class background by virtue of a combination of hard work, an academic bent and a wealthy surgeon uncle. Lacking the connections of the wealthy or aristocratic he was never able to get his
law practice comfortably profitable, and indeed he never shined as a litigator.
He did possess something that many of his fellow lawyers did not possess, nor were they required to,
which was a Bachelor of Civil Law degree (BCL). Interestingly enough, like many of the poet-lawyers
we studied last year, he switched his course of study to law after no one would buy his poetry. At the
time, civil law was the only type of law recognized as worthy of formal study, and its syllabus consisted
entirely of Roman civil law, following two years of self-directed humanities reading. Prior to Blackstone,
only a few attempts had been made to categorize, identify, document and encapsulate post-Roman law in
any scholarly or useful way.2
He was called to the bar in 1746, but did not prosper and took work doing court reporting and taking appointments to administrative accounting positions at Oxford. During this time, he pursued a Doctorate of
Civil Law and published his first paper, “An Essay on Collateral Consanguinity.” He seemed to like academia, because he announced in 1753 that he was giving up his failing law practice, and would attempt a
feat no one therefore to had attempted… he was going to present a series of lectures on the common law.
In these lectures, he attempted to reduce English law to a logical system with the division of subjects and
procedures. This proved wildly popular with students and other paying attendees, and turned out to be
profitable as well! He turned his lectures into a 200 page book called “An Analysis of the Laws of England: An Introductory Discourse on the Study of the Law” which contained (for the first time in history)
an organized discussion of law, including constitutional, civil and criminal law, public and private law,
substantive law and procedure, as well as introductory jurisprudence. The first 1,000 copy printing (large
for the time) of the book sold out immediately, resulting in three subsequent re-printings which also sold
out immediately as lawyers snapped them up.
These lectures, and the subsequent book, gave him great prominence at Oxford University. Now, at the
time, Oxford (like Cambridge), possessed fiercely asserted feudal-era exclusive jurisdictions over land,
law and academic people affiliated with them. This meant that the universities had their own legal systems made up of Roman law, common law and their own customs. Blackstone was seated as a Judge over
this bewildering system as a result of his new fame. One of the things he set to doing was drafting a procedural manual to clarify the system for those bound up practicing within it. This became a characteristic
of Blackstone’s life… spending the time to figure out how a system works and documenting the practice
(Continued on page 8)
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(Continued from page 7)

and procedure of lawyers.
Blackstone, however, was not a charismatic fellow and prone to conflict with others, as well as suffering
great anxiety from such conflict. Personal, legal and political conflict caused him to depart Oxford’s administration and return to practice, while writing on the side, consulting and continuing to lecture for
profit. His aristocratic patrons of his academic work (he was, after all the equivalent of a legal astronaut,
going where no man had gone before), arranged for him to be elected to the House of Commons, but there
too he alienated people and felt awkward. He actually, spent most of his time at parliament lobbying better placed politicians and ministers for a judicial appointment… a task he failed at repeatedly.3
After a decade, the popularity (and profitability) of his lectures began to wane and in an attempt to capitalize on his rock-star status in the legal world, he initiated his most meaningful contribution to our legal
world. He announced that he was ending his lectures and began producing his multi-volume magnum
opus, Commentaries on the Laws of England. The Commentaries took a methodical and readable approach to the subject of law as Blackstone sought to explain the seemingly obscure and arcane procedures
and policies inherent in the law in terms that were rational and just (e.g. “Blackstone’s Ratio” quoted at
the beginning). The Commentaries were divided into four categories: The Rights of Persons, The Rights
of Things, Of Private Wrongs and Of Public Wrongs, and were bought up as quickly as they could be
printed, both in Britain and in the American Colonies.4 The books also became required reading for study
of law overnight.
More importantly for us, the Commentaries became overwhelmingly influential on the distant colonies.
Lawyers and judges trying to operate in the vastness of North America could not haul around the vast libraries that contained the common law precedents, and for the first time they had a collection of general
principles that could be understood and applied. Many of the architects of our independence and our legal
system, including John Adams, James Iredell, John Jay, John Marshall and James Wilson studied the first
edition.5
Not only was Blackstone a pioneer in what he did, but he also articulated the nature of law in a way that
resonated with people everywhere. Blackstone’s vision saw English law as a force to protect people, their
liberty, and their property– an appealing foundation to the jurists of the nascent United States. Indeed,
early Supreme Court holdings were often based on Blackstone’s work and today the Supreme Court continues to habitually cite the Commentaries. Finally, Blackstone’s vision for legal education, rejected in
England but noted in his book, was adopted here... So, chances are you are practicing Blackstone’s law!
Endnotes
1— William Searle Holdsworth, The Historians of Anglo-American Law (1928), at 157.
2— In Commentaries on the Laws of England (1766), Blackstone actually reviews prior attempts in a comparative
way, noting with particularity Ranulf de Glanvill (c.1112 - d.1190), Henry de Bracton (c.1210 - 1268?) and Matthew
Hale (1 Nov. 1609 - 25 Dec. 1676). Each of these guys are pretty interesting in their own right.
3— It would not be, until the last decade of his life that the King himself (a fan of Blackstone’s work) intervened and
pressured a minister to appoint him a Justice of the Common Pleas, and subsequently a Judge for the Court of King's
Bench (though he was bounced back down to Common Pleas after six months due to his conflicts with the presiding
Judge at the King’s Bench). He did, however, to turn out to be a well cited writer of judicial opinions.
4— Interesting; I just wrote “The Thirteen Colonies” before changing it… I guess Canadians and other Tories get no
respect in my mind (contra see my musings next month, as we ran out of space this month, much love for Canada).
5— Of course, Benedict Arnold also used the Commentaries in his cipher to encrypt his traitorous communications.
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Civil Procedure Corner: Inadvertent Disclosures
By Bryan L. Page *
Believe it or not, parties involved in litigation occasionally make mistakes by inadvertently disclosing a privileged document to the other
side. What happens then? Can you get the document back? Can the
other side use the document? Does the disclosure waive the privilege
and if so, to what extent? Let us turn to the rules to answer these questions.
Federal Rules
In 2006, Federal Rule of Civil Procedure 26 was amended to include a provision related to the
inadvertent disclosure of privileged materials. This amendment currently appears as Rule 26(b)
(5)(B). The amendment was made to address repeated concerns that the risk of privilege waiver,
and the work necessary to avoid it, added to the costs and delay of discovery. 1 The rule provides the procedure for dealing with inadvertently disclosed information:
If information produced in discovery is subject to a claim of privilege or of protection as trial-preparation material, the party making the claim may notify any party
that received the information of the claim and the basis for it. After being notified, a
party must promptly return, sequester, or destroy the specified information and any
copies it has; must not use or disclose the information until the claim is resolved;
must take reasonable steps to retrieve the information if the party disclosed it before being notified; and may promptly present the information to the court under
seal for a determination of the claim. The producing party must preserve the information until the claim is resolved. 2
Basically, the process starts by the party asserting a claim of privilege giving notice to those
who received the information. After being given notice, the receiving party must decide whether
to challenge the claim of privilege. 3 The receiving party may present to the court the questions
(1) whether the information was privileged or work product or (2) whether the privilege or work
product protection has been waived. 4 The information cannot be used or disclosed until the
privilege claim is resolved. 5
While Rule 26(b)(5)(B) provides the procedure for asserting the claim of privilege and bringing
the issue to the court to address, it does not provide the substantive law on whether the disclosure waived the privilege or not. For that we must turn to the evidence rules.
Federal Rule of Evidence 502 addresses whether privilege is waived by inadvertent disclosure.
The rule reads as follows:
(b) Disclosure Made in a Federal Proceeding or to a Federal office or Agency;
Scope of a Waiver. When made in a federal proceeding or to a federal office or
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agency, the disclosure does not operate as a waiver in a federal or state proceeding if:
(1) the disclosure is inadvertent;
(2) the holder of the privilege or protection took reasonable steps to prevent disclosure; and
(3) the holder promptly took reasonable steps to rectify the error, including (if applicable) following Federal Rule of Civil Procedure 26(b)(5)(B). 6
Like with Federal Rule of Civil Procedure 26(b)(5)(B), the impetus of Evidence Rule 502 was the
rising costs of litigation associated with protecting against waiver of privilege or work-product protection. 7
The first step in applying Rule 502(b) is determining whether the disclosed material is privileged. 8
If it is not privileged, the inquiry ends.9 If it is privileged, then the disclosing party must satisfy all
three elements of Rule 502(b) in order for waiver not to be found.10 In applying the three elements
in Rule 502(b), courts often look at factors such as the scope of discovery and the total number of
documents produced, the procedures used to review the documents before they were produced, and
actions taken by the disclosing party after discovering a privileged document has been produced. 11
However, Rule 502 does not alter the burden of proof placed on the party asserting the privilege.
Thus, the burden of proving the inadvertent disclosure did not waive the privilege is still on the party asserting the privilege. 12
Washington Rules
Washington has adopted the same rules. Regarding the procedure for dealing with inadvertent disclosures, Civil Rule 26(b)(6) is nearly identical to Federal Rule of Civil Procedure 26(b)(5)(B):
Claims of Privilege or Protection as Trial-Preparation Materials for Information Produced. If information produced in discovery is subject to a claim of privilege or of protection as trial-preparation material, the party making the claim may notify any party
that received the information of the claim and the basis for it. After being notified, a
party must promptly return, sequester, or destroy the specified information and any
copies it has; must not use or disclose the information until the claim is resolved; and
must take reasonable steps to retrieve the information if the party disclosed it before
being notified. Either party may promptly present the information in camera to the
court for a determination of the claim. The producing party must preserve the information until the claim is resolved. 13
Likewise Washington Evidence Rule 502(b) contains a provision nearly identical to its federal
counterpart for determining whether the inadvertent disclosure waived the privilege or protection:
Inadvertent Disclosure. When made in a Washington proceeding or to a Washington
office or agency, the disclosure does not operate as a waiver in any proceeding if:
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(Continued from page 10)

(1) the disclosure is inadvertent;
(2) the holder of the privilege or protection took reasonable steps to prevent disclosure; and
(3) the holder promptly took reasonable steps to rectify the error, including (if applicable) following CR 26(b)(6).14
No Washington appellate decision has applied or discussed ER 502(b) since it was adopted in 2010.
However, because the rule is identical to the federal rule, federal decisions may be instructive.15
Additionally, in 2008 a Washington court of appeals decision cited Federal Rule of Evidence 502
(b) and discussed factors similar to those used by federal courts.16 Thus, the Washington rules operate similarly to the federal rules.
Conclusion
Federal and state courts have adopted rules related to inadvertent disclosures of privileged or protected information. The purpose was to attempt to combat the rising costs and burdens of the discovery process in litigation associated with preventing the waiver of privilege. Whether the rules
have succeeded or not is another questions. But the rules exist. And knowing the rules exist and
how the operate can be useful, whether you are the one who inadvertently disclosed the information or the one who received the inadvertent disclosure.
* Bryan Page is an associate at Zender Thurston, P.S. and practices civil trial and appellate litigation in state and federal courts, with an emphasis on business, commercial, and real estate disputes. He can be reached at (360) 647-1500 or bpage@zenderthurston.com.
Endnotes
1. Fed. R. Civ. P. 26 advisory committee’s note (2006).
2. Fed. R. Civ. P. 26(b)(5)(B).
3. Fed. R. Civ. P. 26 advisory committee’s note (2006).
4. Id.
5. Fed. R. Civ. P. 26(b)(5)(B).
6. Fed. R. Evid. 502(b).
7. Fed. R. Evid. 502 advisory committee notes (2007).
8. Heriot v. Byrne, 257 F.R.D. 645, 655 (N.D. Ill. 2009).
9. Id.
10. Id.
11. Id. at 658–59; Coburn Group, LLC v. Whitecap Advisors LLC, 640 F. Supp. 2d 1032, 1038–39 (N.D. Ill. 2009); United States v. Rigas,
281 F. Supp. 2d 733, 741 (S.D.N.Y. 2003).
12. Heriot, 257 F.R.D. at 658.
13. CR 26(b)(6).
14. ER 502(b).
15. See Soter v. Cowles Publ'g Co., 162 Wn.2d 716, 739, 174 P.3d 60 (2007) (“Where a state rule is identical to its federal counterpart,
analyses of the federal rule provide persuasive guidance as to the application of our comparable state rule.”).
16. Sitterson v. Evergreen Sch. Dist. No. 114, 147 Wn. App. 576, 587–89, 196 P.3d 735 (2008).
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New to Practice in Whatcom?
Need a Mentor or want to be a Mentor?
New to Practice of Law?
Want a shoulder to cry on?

Friday (4/19/13) … at the Copper Hog at 5pm.
No Hosted by Lisa Keeler, AAG of the AG’s Bellingham office.

Only the Incredibly Unhip will not be present.
Informal gathering of Whatcom’s trendy set of young (at-heart) lawyers for conversation
and drinks (no host bar) to wind down the week and discuss law, life and other good things
with interesting people.
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Legal Transcription Service
Express Legal Transcription, L.L.C.
Fast * Accurate * Reliable

Serving Whatcom County’s legal community since 2004.
Let us transcribe your documents. 24 hour turn-around, $5.50 per page. Pickup and delivery service in Bellingham. Receive your drafts on disk or by email for
easy changes! Doctor letters, pleadings, demand packages, telephone interviews,
GAL reports . . . you name it! Resume and references available upon request.
We can accept tapes, MP3, WAV, WMA, DSS and Dragon files.
Express Legal Transcription,
L.L.C.
Sue Fox-Golombek
Phone: (360) 734-7920
(360) 739-6707
Fax:
(360) 734-7920
express@openaccess.org
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WAExpungementAttorneys.com
welcomes your referrals
Elizabeth Fasano • David Henken
Whatcom County attorneys focusing on
Post-Conviction Remedies
_______________________________
Vacate Convictions
Seal Criminal Records and Court Records
Restore Firearm Rights
Port of Entry Rehabilitation (Canada)
Other relief and rights restoration
Lisa@waexpungementattorneys.com (360) 961-8090
David@henkenlawoffice.com (360) 441-1543
www.waexpungementattorneys.com
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WHATCOM COUNTY BAR ASSOCIATION
MONTHLY MEETING
MARCH 6, 2013
I.

Call to Order: President Jim Britain called the meeting to order at 12:17 p.m.

II.
Recognition of Judicial Members, Guests and New Members: President Britain recognized and welcomed the
following members of the Judiciary present: District Court Judge Elich; Superior Court Commissioners Henley and Verge.
Attorney Carol Shepherd of Atlanta was also introduced. Bob Butler introduced Jane Boman from the District Court Public
Defender’s office.
III.

Approval of February 2013 Minutes: The February 2013 Minutes were approved as submitted.

IV.
Law Advocates Report: Terra Nevitt provided the Law Advocates Report. Law Advocates has completed its
move to its new location at 1407 Commercial Street, Bellingham. An open house is scheduled for March 28, 2013 at 5:00
pm. Early notice that Lawyers Taking Orders is set for October 10. Terra distributed the CLE schedule with all seminars
taking place in the fall. Terra distributed requests for nominations for the Liberty Bell award and reported on Law Day
events being planned. Terra recognized volunteers for February: Rolf Beckhusen; Meg Jacobson, Skip Johnsen, Michael
Kleps, Kathryn Lee, Aaron Lukoff, Roy Martin, Bryan Page, Andy Peach, Karen Phillips and Laura Weight. Andy Peach
won the gift certificate drawing.
V.

Committee Reports; Announcements:
A.
Treasurer Report: Dennis Archer gave the Treasurer’s Report for the period February 1 through 28, 2013.
Deposits for the period were $3,002.73, which largely were comprised of 2013 membership dues. Expenses for
the period were $6,465.76, largely for the Mura retirement dinner. The checking account balance is $42,372.51.
The end of period balance is $57,528.56, which includes $100.00 in Petty Cash and $15,056.05 in an operational
reserves CD. Moved, seconded and passed to accept the Treasurer’s Report.
B.
New Bar Committee Endeavors. President Britain announced new work by Bar committees as follows:
1)
Bylaws. Jim Britain reported that the committee had met, reviewed the bylaws, especially dealing
with the election of officers and electronic voting. Proposed revisions will be distributed in April for associ
ation consideration in May.
2)
Judicial Candidate Rating Committee. Jim Britain reported that the committee had not yet met but
he expected that it would meet shortly.
C.
Association Archive Project. No report.
D.
Washington Women Lawyers – Whatcom County Chapter: Bethany Allen reminded everyone of the April
10 brown bag lunch with local women in the judiciary, in which the jurists will speak about their career paths.
E.
Law Library Board: No report.
F.
BOG Report: No report.
G.
CLE Committee. Terra Nevitt distributed announcements regarding this year’s CLE seminars.
H.
Young Lawyers. Bryan Page reported that the young lawyers gathering at the Copper Hog was well attended, and more fun is in store.
I.
Mock Trial. Commissioner Henley thanked the membership for its help with Mock Trial, and announced
that the Steve Chance coached team from Meridian advanced to state competition.
J.
More frivolity. Tom Lester announced his firm’s annual St. Patrick’s Day event would be held on Friday,
March 15, 2013. He will be taking donations for the local food bank, with a generous match for donations received.

VI.
New business: Law Day. Jim Britian reported on plans for this year’s recognition of Law Day, May 1. In the past,
we have done a special “street law” program. This year, the focus will be on community education, addressing such topics
as Landlord/Tenant and Debtor/Creditor. Jim asked for volunteers agreeing to participate in a planning committee to send
him an email of interest. The proposed program will be presented to the membership in April.
Meeting adjourned: President Britain concluded the business meeting at 12:30 and then announced the meeting’s
speaker, Rob Fix, Executive Director of the Port of Bellingham.
The March 6, 2013 Minutes of the Whatcom County Bar Association were prepared by:
________________________
Bryan Lane, WCBA Secretary
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RESTATED BYLAWS
OF THE
WHATCOM COUNTY BAR ASSOCIATION
SECTION 1. OFFICES

The principal office of the corporation (or “Association”) shall be located at its principal place of business or such other place as the Bo
Directors ("Board") may designate. The corporation may have such other offices, either within or without the State of Washington, as the Board
designate or as the business of the corporation may require from time to time.
SECTION 2. MEMBERSHIP
2 .1

Classes of Members
The corporationAssociation shall have the following classes of members:

1) Regular. Individuals shall be eligible for regular membership and eitherif they are (a) are licensed to practice law by the licensing au
of any state, the District of Columbia, or Puerto Rico, and are in good standing in the jurisdiction where they are licensed;, or (b) are full-time fa
members or students of a law school in the State of Washington. A member in good standing shall have no outstanding dues or other obligation
Association.

2) Judicial. Individuals shall be eligible for judicial membership if they are (a) a current full-time judge, commissioner, or magistrate ju
the courts of record in the State of Washington, or the courts of the United States, including Bankruptcy courts; (b) a current full-time judge, com
sioner, or magistrate in the district or municipal courts in the State of Washington; (c) a current senior status or recall judge in the Courts of the U
States; (d) a current full-time administrative law judge created by federal or state laws, rules, or regulations; or (e) a current full-time Tribal Cour
in the State of Washington. A judicial member in good standing shall have no outstanding dues or other obligations to the Association.

23) Honorary. The Board of Directors may confer honorary membership upon any member of the Association who has retired from the
practice of law, and upon persons of distinction who are members of the bar of any state.

2.2
Additional classes of members,. tThe manner of election or appointment of each class of members, and the qualifications and rights of e
class of members, may be established by amendment to these Bylaws.

2.3

Voting Rights

2.3.1
Each member in good standing entitled to vote with respect to the subject matter of an issue submitted to the member
shall be entitled to one vote upon each such issue.

2.3.2
Each member in good standing entitled to vote at an election of Directors may cast one vote for as many persons a
are Directorseach Director position to be elected and for whose election such member has a right to vote.

2.4

Annual Meeting

The annual meeting of the members shall be held the first Wednesday of November December
in each
year at 12:;00 p.m. for the purpose of electing Directors and transacting such other business as may properly come before the meeting. If the day fi
the annual meeting is a legal holiday at the place of the meeting, the meeting shall be held on the next succeeding business day. If the annual mee
not held on the date designated therefore, the Board shall cause the meeting to be held as soon thereafter as may be convenient.
At each annual meeting of the Associationmembers, the order of business shall be as follows:
1.
2.
3.
4.
5.
6.
7.

2.5

Reading of Minutes of preceding annual meeting.
Report of Board of Directors
Report of Treasurer
Committee Reports
Elections
Special Business
Miscellaneous Business.

Special Meetings
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3.20 19 Board Committees

3.2019.1

Standing or Temporary Committees

The Board, by resolution adopted by a majority of the Directors in office, may designate and appoint one or
more standing or temporary committees, each of which shall consist of two or more people who are Directors or
members.
3.19.2 Past Presidents’ Committee
The Past Presidents’ Committee shall be made up of Association Presidents for the past ten (10) years.
3.19.3 Authority
Such committees shall have and exercise the authority of the Directors in the management of the corporationAssociation, subject to such limitations as may be prescribed by the Board; except that no committee shall have
the authority to: (a) amend, alter or repeal these Bylaws; (b) elect, appoint or remove any member of any other committee or any Director or officerOfficer of the corporationAssociation; (c) amend the Articles of Incorporation; (d)
adopt a plan of merger or consolidation with another corporation; (e) authorize the sale, lease or exchange of all or
substantially all of the property and assets of the corporationAssociation not in the ordinary course of business; (f)
authorize the voluntary dissolution of the corporationAssociation or revoke proceedings therefortherefore; (g) adopt
a plan for the distribution of the assets of the corporationAssociation; or (h) amend, alter or repeal any resolution of
the Board which by its terms provides that it shall not be amended, altered, or repealed by a committee. The designation and appointment of any such committee and the delegation thereto of authority shall not operate to relieve the
Board or any individual Director of any responsibility imposed upon it, him, or her by law.
3.2019.24

Quorum; Manner of Acting

A majority of the number of Directors people composing any committee shall constitute a quorum, and the
act of a majority of the members of a committee present at a meeting at which a quorum is present shall be the act
of the committee.
3.2019.53

Resignation

Any member of any committee may resign at any time by delivering written notice thereof to the President,
the Secretary, or the chairperson of such committee, or by giving oral or written notice at any meeting of such committee. Any such resignation shall take effect at the time specified therein, or if the time is not specified, upon delivery
thereof and, unless otherwise specified therein, the acceptance of such resignation shall not be necessary to make it
effective.
3.2019.4 6

Removal of Committee Member

The Board, by resolution adopted by a majority of the Directors in office, may remove from office any member of any committee
elected or appointed by itthe Board.
3.21 20 Compensation

The Directors shall receive no compensation for their service as Directors but may receive reimbursement
for expenditures incurred on behalf of the corporationAssociation.
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Electronic communications.

The Board may make decisions and provide notice to the Board required by these Bylaws through electronic means if the following
procedures are applied:
3.22.1 Electronic Notice. Notice, in the form of a record, in a tangible medium, or in an electronic transmission, stating the
place, day, and hour of the annual meeting and, in case of a special meeting, the purpose or purposes for which the meeting is called, shall
be delivered not less than ten nor more than fifty days before the date of the meeting, by or at the direction of the president, or the secretary,
or the officerOfficers or persons calling the meeting, to each directorDirector entitled to vote at such meeting. Notice of regular meetings
other than annual shall be made by providing each directorDirector with the adopted schedule of regular meetings for the ensuing year at
any time after the annual meeting and ten days prior to the next succeeding regular meeting and at any time when requested by a directorDirector or by such other notice as may be prescribed by the bylaws.
3.22.2 Notice to directors in an electronic transmission that otherwise complies with the requirements of these Bylaws is effective
only with respect to directors who have consented, in the form of a record, to receive electronically transmitted notices under this chapter.
A director who provides consent, in the form of a record, to receipt of electronically transmitted notices shall designate in the consent the
message format accessible to the recipient, and the address, location, or system to which these notices may be electronically transmitted. A
director who has consented to receipt of electronically transmitted notices may revoke the consent by delivering a revocation to the corporation in the form of a record.
3.22.3 The consent of any director is revoked if the corporation is unable to electronically transmit two consecutive notices given by the corporation in accordance with the consent, and this inability becomes known to the secretary of the corporation or other
person responsible for giving the notice. The inadvertent failure by the corporation to treat this inability as a revocation does not invalidate
any meeting or other action.
SECTION 4. OFFICERS

4.1

Number and Qualifications

The officerOfficers of the corporationAssociation shall be a President, one or more Vice Presidents, a Secretary, and a Treasurer, each of whom shall be elected by the Boardmembers. Other officerOfficers and assistant officerOfficers may be elected or appointed by the Board, such officerOfficers and assistant officerOfficers to hold office
for such period, have such authority and perform such duties as are provided in these Bylaws or as may be provided
by resolution of the Board. Any officerOfficer may be assigned by the Board any additional title that the Board
deems appropriate. Any two or more offices may be held by the same person, except the offices of President and
Secretary.
4.2

Election and Term of Office

The officerOfficers of the corporationAssociation shall be elected each year by the Board members at the annual meeting of the Boardmembers as provided herein.
4.2.1

Nominating Committee

The Nominating Committee shall be made up of Association Presidents for the past ten (10) years as well as
the current Vice President (or if there is more than one Vice President, the Vice President who was designating by
the Board as the successor to the President, or if no Vice President is so designated, the Vice President whose name
first appears in the resolution electing Officers). The Nominating Committee shall be chaired by the Vice President
who is a member of the committee. The Nominating Committee shall prepare a slate of candidates for all Officers
for the subsequent year. The Nominating Committee shall provide notice of its slate of candidates to the members
of the Association at least one month before the annual meeting of the members.
4.2.2

Alternative Candidates

Any member in good standing with the Association may propose one or more alternative candidates for any
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office so long as the member provides written notice to the Secretary of the name or names of the alternative candidate(s) at least two (2) weeks before the annual meeting of the members.
4.2.3

Election Procedure

Officers shall be elected at the annual meeting of the members from among those candidates proposed by
the Nominating Committee and any member as provided in Section 4.2.2.
4.3

Term of Office

Unless an officerOfficer dies, resigns, or is removed from office, he or she shall hold office until the next
annual meeting of the Board members or until his or her successor is elected.
4.34

Resignation.

Any officerOfficer may resign at any time by delivering written notice to the President, a Vice President, the
Secretary, or the Board, or by giving oral or written notice at any meeting of the Boardmembers. Any such resignation shall take effect at the time specified therein, or if the time is not specified, upon delivery thereof and, unless otherwise specified therein, the acceptance of such resignation shill shall not be necessary to make it effective.
4.45

Removal

Any officerOfficer or agent elected or appointed by the Board members may be removed from office by the Board members whenever in its judgment the best interests of the corporationAssociation would be served thereby, but such removal shall be without prejudice
to the contract rights, if any, of the person so removed.

4.56

Vacancies

A vacancy in any office created by the death, resignation, removal, disqualification, creation of a new office, or any other cause may
be filled by the Board for the unexpired portion of the term or for a new term established by the Board.

4.67

President

The President shall be the chief executive officer of the corporationAssociation, and, subject to the Board's control, shall supervise
and control all of the assets, business, and affairs of the corporationAssociation. The President shall preside over meetings of the members
and the Board. The President may sign deeds, mortgages, bonds, contracts, or other instruments, except when the signing and execution
thereof have been expressly delegated by the Board or by these Bylaws to some other officerOfficer or agent of the corporationAssociation
or are required by law to be otherwise signed or executed by some other officerOfficer or in some other manner. In general, the President
shall perform all duties incident to the office of President and such other duties as are assigned to him or her by the Board from time to time.

4.78

Vice Presidents

In the event of the death of the President or his or her inability to act, the Vice President (or if there is more than one Vice President,
the Vice President who was designated by the Board as the successor to the President, or if no Vice President is so designated, the Vice President whose name first appears in the Board resolution electing officerOfficers) shall perform the duties of the President, except as may be
limited by resolution of the Board, with all the powers of and subject to all the restrictions upon the President. Vice Presidents shall have, to
the extent authorized by the President or the Board, the same powers as the President to sign deeds, mortgages, bonds, contracts, or other
instruments. Vice Presidents shall perform such other duties as from time to time may be assigned to them by the President or the Board.

4.89

Secretary

The Secretary shall: (a) keep the minutes of meetings of the members and the Board, and minutes which that
may be maintained by committees of the Board; (b) see that all notices are duly given in accordance with the provisions of these Bylaws or as required by law; (c) be custodian of the corporate records of the corporationAssociation;
(d) keep records of the post office address and class, if applicable, and email address of each member and Director
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and of the name and post office address and email address of each officerOfficer; (e) sign with the President, or other officerOfficer authorized by the President or the Board, deeds, mortgages, bonds, contracts, or other instruments;
and (f) in general perform all duties incident to the office of Secretary and such other duties as from time to time
may be assigned to him or her by the President or the Board.
4.910 Treasurer
If requested by the Board, the Treasurer shall give a bond for the faithful discharge of his or her duties in
such amount and with such surety or sureties as the Board may determine. The Treasurer shall have charge and custody of and be responsible for all funds and securities of the corporationAssociation; receive and give receipts for
moneys due and payable to the corporationAssociation from any source whatsoever, and deposit all such moneys in
the name of the corporationAssociation in banks, trust companies or other depositories selected in accordance with
the provisions of these Bylaws; and in general perform all of the duties incident to the office of Treasurer and such
other duties as from time to time may be assigned to him or her by the President or the Board.
SECTION 5. ADMINISTRATIVE PROVISIONS
5.1

Books and Records

The corporationAssociation shall keep at its principal or registered office copies of its current Articles of Incorporation and Bylaws;
correct and adequate records of accounts and finances; minutes of the proceedings of its members and Board, and any minutes which may
be maintained by committees of the Board; records of the name and address and class, if applicable, and email address of each member and
Director, and of the name and post office address and email address of each officerOfficer; and such other records as may be necessary or
advisable. All books and records of the corporationAssociation shall be open at any reasonable time to inspection by any member of three
months standing or to a representative of more than five percent of the membership.
Accounting Year
The accounting year of the corporationAssociation shall be the twelve months ending December 31.
5.3

Rules of Procedure

The rules of procedure at meetings of the Board, and committees of the Board, and members shall be rules contained in Roberts'
Rules of Order on Parliamentary Procedure, newly revised, so far as applicable and when not inconsistent with these Bylaws, the Articles
of Incorporation, or any resolution of the Board.
SECTION 6. APPROPRIATIONS AND EXPENSES.
Appropriations - Generally.
Except as otherwise provided in these Bylaws, appropriations of the Association's funds for all expenses shall be made by the
Board of Directors.
6.2

Annual Budget

Each year the Board shall prepare an annual budget and submit it to the members for approval. The proposed budget shall be submitted for action at the annual meeting of the members. Any increases or changes to the budget throughout the year must be approved by the
members at a meeting of the members.
6.3

Spending Control

Expenditures may be made without further authorization from the members so long as they are consistent with the approved annual
budget, within the limits of the approved annual budget, and within the limits of available funds. Expenditures of $500.00 or less not provided for in the budget and outside the limits of the budget may be made at the discretion of the Board with no prior approval of the members
required. All other expenditures require prior approval of the members.
6.4

Check Signing.
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The Board of Directors may by resolution make provision for the signing and countersigning of checks and notes. Unless the resolution provides otherwise, checks shall be signed by any two officerOfficers.
6.5

Unauthorized Liabilities.

Any liability incurred by any officerOfficer or committee of the Association in excess of the appropriation authorized by the Board
of Directors, or any other duly constituted governing body, or otherwise allowed per this Section 6, shall be the personal liability of the person or persons responsible for incurring or authorizing the same.
SECTION 7. INDEMNIFICATION
The CorporationAssociation shall indemnify and hold harmless each of the Directors and Officers from and against all contractual
liability to others arising out of contracts made by the Board of Directors or Officers on behalf of the CorporationAssociation or the Members unless such contract was made in bad faith. The Directors and Officers shall not be personally liable for contracts made by them on
behalf of the CorporationAssociation. The CorporationAssociation shall indemnify any person who was or is a party or is threatened to be
made a party to any threatened, pending or completed action, suit or proceeding by reason of the fact that (s)he is or was a Director or Officer of the CorporationAssociation against amounts paid in settlement incurred by him or her in connection with such action, suit or proceeding if (s)he acted in good faith and in a manner (s)he reasonably believed to be in, or not opposed to, the best interests of the CorporationAssociation, to the fullest extent authorized by RCW 23B.08.320, and 23B.08.500 through 23B.08.600, and any amendments thereto,
irrespective of the fact that the Association is not incorporated under RCW Title 23B. See RCW 23B.17.030.
SECTION8. AMENDMENTS
These Bylaws may be altered, amended or repealed and new Bylaws may be adopted by the vote of a majority of the number of
Directors in officemembers of the Association.
The foregoing Restated Bylaws were adopted by at least two-thirds of the Association membership on _________________, 20072013.

_________________________________________________
Secretary

_________________________________________________
President
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Techno-Ethics, continued from page 5.
II. ABA Commission on Ethics 20/20
Because lawyer disciplinary rules are written broadly to protect the interests of clients and regulate the conduct of
legal advocates, the Commission has proposed only modest updates and changes to the ABA Model Rules of Professional Conduct to address the impact of technology on the practice of law.7 The Commission’s proposed amendments to the Model Rules pertaining to cloud computing, social media and metadata were among matters approved
by the ABA House of Delegates at its 2012 annual meeting in Chicago. The amendments involved changes to both
the black-letter text and comments for four Model Rules, and to the comments only for five other Model Rules.
Even modest rule changes in response to rapid and vast technological changes underscore a need for practical guidance. Some practical guidance to lawyers who use cloud-based technologies to store client information is already
available through the Commission and various state bar associations.8 However, current best practices will evolve as
technology changes.
III. Cloud Technology
Three cloud-based service models are available: (1) Software as a Service (SaaS), (2) Platform as a Service (PaaS),
and (3) Infrastructure as a Service (IaaS).9
a. Infrastructure as a Service (IaaS): IaaS models allow consumers to obtain modest data processing, storage, network, and other computing resources through dedicated and virtual servers at a hosting center. The consumer is
able to run software that can include operating systems and applications. With IaaS models, the consumer has
control over the operating systems, storage, deployed applications, and possibly limited control over select networking components.
b. Platform as a Service (PaaS): PaaS models, such as Amazon Web Services and Microsoft Windows Azure, allow consumers to deploy consumer-created or acquired applications, created using tools supported by the provider, onto the cloud. This type of cloud service combines the data-storage architecture of IaaS with an operating
system. The main difference is that the service provider, not the consumer, manages information.
c. Software as a Service (SaaS): SaaS models allow the consumer to use the provider's applications running on

cloud infrastructure. SaaS models include web-based case management systems and other applications such as
Salesforce, TurboTax, and Google Apps. The applications are accessible through a web browser or web-based email. In a cloud-based service model, the consumer, or in this case the lawyer, does not manage the underlying
storage infrastructure. Rather, as with PaaS models, the storage is managed by the third-party controlling the
server. This gives rise to a number of confidentiality and data security concerns.
Ethical Concerns for Practicing Lawyers – The ABA Model Rules
Ethical issues and concerns raised by cloud computing include: (1) safeguarding client confidentiality, (2) safeguarding client property, and (3) competence. The 2012 changes to the Model Rules address these concerns. A redlined
copy of Rule 1.6 reflecting these changes (insertions underlined, deletions struck through) is attached as Appendix 1.
Model Rule 1.6(c) identifies and addresses three distinct cloud computing issues relating to client confidentiality:
(Continued on page 26)
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Unauthorized access of confidential client information,
Inadvertent disclosure of confidential client information, and
Unauthorized disclosure of confidential client information.

A draft of the rules modification only referred to “inadvertent and unauthorized access.”10 “Unauthorized disclosure”
refers to a deliberate disclosure by someone authorized to access confidential client information, but not authorized
to disclose it.
The rule is clear that unauthorized access to or inadvertent or unauthorized disclosure of client information does not
constitute a per se violation of Rule 1.6(c) if the lawyer took reasonable precautions to prevent said access or disclosure.
Commentator Opinion
In a letter to the North Carolina Ethics Committee, solo practitioner Carolyn Elefant urged a rule that gave individual
attorneys discretion to evaluate the risks of using cloud technology. She makes the point that the risks to client confidentiality associated with cloud technology are equal to the risks posed by physical document storage. As an example, she cited a YouTube video in which a deputy sheriff takes papers from a defense attorney’s file in open court.
She pointed out that rigid rules will be inadequate to keep up with changing technology, thus reducing an attorney’s
ability to serve clients.11
Advisory Opinions
Several bar associations have issued non-binding advisory opinions regarding the use of cloud computing services
by lawyers. The ABA maintains a website through which many of these opinions can be accessed.12 At the time of
this writing, the ABA website links to cloud computing advisory opinions from 13 jurisdictions,13 all of which encourage “reasonableness” as the guiding principle to govern a lawyer’s use of cloud technology with respect to confidential client data.
The nuances of what constitutes “reasonableness” may vary from opinion to opinion. California’s bar association
suggests lawyers weigh nine factors for the ethical use of cloud technology. Pennsylvania’s bar association urges
lawyers to take “appropriate measures” to safeguard client data. The Iowa State Bar advises lawyers to use “due diligence” in evaluating cloud service providers, using many, but not all, of the same factors as California’s bar association. Meanwhile, New Jersey’s bar association has taken a more rigid approach to reasonableness, calling for a lawyer’s cloud-based service provider to be not only aware of the lawyer’s duty of confidentiality, but also obligated
itself to preserve it.14
Washington State Bar Association Advisory Opinion 2215
While not yet listed on the ABA website, The Washington State Bar Association (WSBA) recently issued Advisory
Opinion 2215 regarding lawyer use of cloud computing. The non-binding WSBA opinion opts for a
“reasonableness” approach. Noting the impossibility of imposing specific guidelines for the use of cloud computing
services because “…the technology is changing too rapidly and any such advice would be quickly out of date,” the
opinion cites the ethical duty of competence in protection of both client confidentiality and property. The opinion
states: “A lawyer may use online data storage systems to store and back up client confidential information as long as
the lawyer takes reasonable care to ensure that the information will remain confidential and that the information is
secure against risk of loss.”
The opinion states that a lawyer using a cloud computing service should “…conduct a due diligence investigation of
the provider and its services and cannot rely on lack of technological sophistication to excuse the failure to do so.”
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The opinion suggests a minimum of seven “best practices” be included in the lawyer’s “due diligence” investigation:
Familiarization with the potential risks of online data storage and review of available general audience literature and
literature directed at the legal profession, on cloud computing industry standards and desirable features;
Evaluation of the provider’s practices, reputation and history;
Comparison of provisions in service provider agreements to the extent that the service provider recognizes the lawyer’s duty of confidentiality and agrees to handle the information accordingly;
Comparison of provisions in service provider agreements to the extent that the agreement gives the lawyer methods
for retrieving the data if the agreement is terminated or the service provider goes out of business;
Confirming provisions in the agreement that will give the lawyer prompt notice of any nonauthorized access to the
lawyer’s stored data;
Ensure secure and tightly controlled access to the storage system maintained by the service provider; and
Ensure reasonable measures for secure backup of the data that is maintained by the service provider.
A full copy of Washington State Bar Association Advisory Opinion 2215 is reproduced as Appendix 2.15
Additional Concerns
While the changes to the Model Rules and the advisory opinions address a wide variety of concerns that lawyers
may have with cloud computing, some unaddressed concerns include:









Storage in varying jurisdictions:16 The European Union does not allow personal data of its residents to be stored
in certain countries; as of 2008, the United States was one such country. Although there are ways to follow this
rule and still use the data in the U.S., this restriction creates particular difficulty for Europe-based immigration
lawyers or those who have clients in Europe.17
Adequacy of backup systems: While most SaaS providers maintain precautions for natural disasters, few have
contemplated their own bankruptcy. Even if the SaaS provider has planned for this event, all of the concerns expressed herein would apply to the new SaaS provider.
The cloud provider's own policies: How often are these policies updated? How well does the SaaS provider ensure that employees understand them?
Data destruction:18 Data is considered completely destroyed only when it is deleted from the drive, cannot be
recovered by any means, and content discovery tools can no longer discover it in the archive or storage. In IaaS
models, the attorney can delete the data herself; however, this is not possible with PaaS or SaaS models. The
most popular method for data destruction is by overwriting the old data. A SaaS provider should put this power
in the hands of its client in response to market demand.
Data retrieval: Many factors can make data unavailable. The harm caused by unavailability depends on how urgently the information is needed. The risk of this harm is on the lawyer using the service, as most SaaS providers
accept no responsibility for data unavailability.

Tech-savvy critics will be able to identify other unaddressed cloud computing concerns. Such concerns, however, do
not reflect an inadequacy of the Model Rules or the Advisory Opinions; rather they reflect the wisdom of WSBA
Advisory Opinion 2215’s observation regarding the impossibility of imposing specific guidelines for the use of
cloud computing services because of rapidity of change.
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IV. Social Media
Social media includes (1) blogs and microblogs such as Twitter and Tumblr; (2) social networking sites such as Facebook, LinkedIn, Google Plus, and Avvo; and (3) chatrooms, forums, and listservs. Although the utility of social
media is undeniable, use of this technology poses inadvertent risks of violating the Rules of Professional Conduct. A
statement pertaining to the application of law to a situation that is harmlessly forgotten when spoken may become
devastating when permanently fixed online. Such statements can inadvertently create an attorney-client relationship,
disclose client confidences, or be construed as legal advice.
Inadvertent advertising: Virginia attorney Horace Hunter was recently subjected to disciplinary proceedings because his blog contained press release-style postings about his courtroom successes issued without his clients’ consent.19 The Virginia State Bar ordered Hunter to include a disclaimer on his blog because it deemed these blog posts
“advertising” under the state rules of professional conduct. Hunter refused, and appealed the Virginia Bar Association’s disciplinary ruling. In 2011, Hunter lost a summary judgment motion in a civil suit brought in federal court
against the Virginia State Bar Association.20 Hunter’s case was dismissed, and he subsequently received a public admonition from the Bar Association. Hunter then appealed to the Portsmouth Circuit Court in Virginia. As of this
writing, some bloggers report that Hunter has been ordered to add a disclaimer to his website, but that the First
Amendment protects mention of client information that is part of the public record.21
The decision of the Virginia Bar Association stands in contrast to expert opinions on the issue of lawyers’ use of social media. Carolyn Elefant and Niki Black, authors of The Lawyers’ Guide to Social Media, assert that appropriate
conduct does not become unethical simply because it occurs on social media. “[A] blog post analyzing a recent case
or explaining how to file for bankruptcy isn't transformed into bar-regulated advertising merely because it’s selfpublished online, whereas it would be viewed as harmless if published in a law journal or as a newspaper column.”22
Elefant holds this position regarding Horace Hunter’s blog posts.
Pay Per Click: Online social networking resources now allow attorneys to solicit potential clients on a “pay per
click” basis. Pay per click refers to an agreement that an attorney makes with an internet marketer whereby the attorney pays a fee based on the number of “hits” received by his website via a link from the marketing company’s website or social media page. Ethics rules have traditionally contained a prohibition against paying others for recommending the lawyer’s services.
“Friending” a judge: The Florida Judicial Ethics Advisory Committee (the “Committee”) addressed several issues
relating to judges’ and lawyers’ use of social media. The Committee found that judges could make comments using
social media, campaign using social media, and that lawyers who regularly appear before the judge could “like” or
become a “fan” of the judge’s campaign page. All of these findings are subject to the general rule that a judge’s use
of social media could not otherwise violate the Florida Code of Judicial Conduct.
In contrast, the Committee found that lawyers who regularly appear before a judge may not “friend” the judge on a
social media site, nor vice versa. This finding is based on the opinion that being a judge’s “friend” creates an impression that the lawyer has the ability to improperly influence the judge. Since this opinion was published, Facebook
has changed its privacy settings, which may allow judges and lawyers to avoid creating this impression.
Inadvertent creation of an attorney-client relationship: The California State Bar advises its members on how to
avoid inadvertent creation of an attorney-client relationship on call-in radio shows.23 This same advice could well
apply to a lawyer’s blog comments. First, the attorney should remind callers it is a public forum, so nothing they say
is confidential. Second, the attorney should tell callers to hire an attorney for their specific problem.
The California State Bar advises lawyers to pre-screen comments on blogs to avoid improper advertising, keep all
dialog in the public forum to avoid creating a duty of confidentiality or attorney-client relationship, and re-frame
questions in broad terms instead of giving fact-specific answers.
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Inadvertently giving legal advice: Lawyers’ statements or comments on blogs may inadvertently give legal advice,
notwithstanding disclaimers to the contrary.24 Rachel Rodgers, a newly admitted attorney, posted an online video
discussing some business law issues. Although the video made efforts to state it was not giving legal advice, many
commentators disagreed. One commentator, identified as an ethics attorney, asserted that the video gave legal advice
because it applied the law to a specific set of facts.25
As the above cases illustrate, the challenge for lawyers using social media is to steer clear of ethics violations while
avoiding an overly restrictive reading of applicable rules. Some attorneys blogged in Horace Hunter’s defense when
they perceived the Virginia State Bar’s actions as inhibiting his right to speak.26 Some of these same attorneys were
quick to educate Rachel Rodgers on the meaning of giving legal advice. Due to this tension, rules based on
“reasonableness” combined with practical guidance may be the best approach to regulation of lawyers’ use of social
media.
Ethical Concerns for Practicing Lawyers – The ABA Model Rules
The 2012 revisions to the Model Rules address many concerns regarding a lawyer’s use of social media and online
pay per click links. The 2012 revisions included the following changes:
1. The black letter and Comments to Model Rule 1.18 (Duties to Prospective Client);
2. The Comments to Model Rule 7.1 (Communications Concerning a Lawyer’s Services);
3. The Comments to Model Rule 7.2 (Advertising);
4. The title, black letter, and Comments to Model Rule 7.3 (Direct Contact with Prospective Clients); and
5. The Comments to Model Rule 5.5 (Unauthorized Practice of Law; Multijurisdictional Practice of Law).
Redlined copies of these changes (insertions underlined, deletions struck through) reflecting the 2012 revisions are attached as Appendix 3.
V. Metadata
Ethical Concerns for Practicing Lawyers – The ABA Model Rules
The 2012 ABA updates to the Model Rules address a specific metadata issue by amending the black letter and comments to Model Rule 4.4 – Respect for the Rights of Third Parties. The amended rule establishes duties for a lawyer
who receives electronic documents in a matter relating to the representation of a client that contains metadata; in
such cases, the lawyer “shall promptly notify the sender.”
The obligation of the receiving lawyer is not absolute. A comment to the rule explicitly states: “Metadata in electronic documents creates an obligation under this rule, only if the receiving lawyer knows or reasonably should know
that the metadata was sent to the receiving lawyer.”
However, the 2012 amendment does not resolve whether the receiving lawyer may read readily accessible metadata
received in an electronic document.
A redlined copy of Model Rule 4.4 reflecting the 2012 revision (insertions underlined, deletions struck through) is
attached as Appendix 4.
Advisory Opinions
Several bar associations have issued non-binding advisory opinions regarding lawyers’ responsibilities in cases involving metadata. The ABA maintains a website through which many of these opinions can be accessed.27 At the
time of this writing, the ABA website links to metadata advisory opinions from 17 jurisdictions (including Washington) and the ABA.28
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Washington State Bar Association Advisory Opinion 2216
The WSBA recently issued Advisory Opinion 2216 regarding lawyers and metadata. The opinion incorporates ABA
Model Rule 4.4 concerns in that it requires a receiving lawyer to “promptly notify” the sender upon receipt of a document containing readily accessible metadata on the theory that upon receipt of such a document, the receiving lawyer “knows or reasonably should know that the document was inadvertently sent.”
The WSBA opinion also addresses an attorney’s duties arising from metadata issues from a variety of other ethics
provisions, i.e., Communication – RPC 1.4(a) (2), Confidentiality of Information – 1.6(a), Fairness to Opposing Party and Counsel – 3.4(a), and Misconduct – 8.4(d).
The opinion unequivocally indicates that a number of these ethics rules impose a duty upon a sending attorney to
make reasonable efforts to scrub metadata reflecting protected information prior to electronic transfer of a document.
In respect to the receiving attorney, the opinion states that while there may be a duty “separate and apart from the
ethical rules,” that ethics rules themselves do not prevent the receiving attorney from reading unscrubbed metadata
contained in an electronic document or require return of the electronic document to the sender. However, the receiving attorney should not use special software to recover scrubbed metadata from an electronic document.
A full copy of Washington State Bar Association Advisory Opinion 2216 is reproduced as Appendix 5.29
VI. Outsourcing Legal Services30
In August 2008, the ABA issued an ethics opinion that addressed attorney outsourcing of both legal services and non
-legal support services.31
A lawyer may outsource legal or non-legal support services provided the lawyer remains ultimately responsible for rendering competent legal services to the client under Model Rule 1.1. In
complying with her Rule 1.1 obligations, a lawyer who engages lawyers or non-lawyers to provide outsourced legal or non-legal services is required to comply with Rules 5.1 and 5.3. She
should make reasonable efforts to ensure that the conduct of the lawyers or non-lawyers to whom
tasks are outsourced is compatible with her own professional obligations as a lawyer with “direct
supervisory authority” over them. In addition, appropriate disclosures should be made to the client regarding the use of lawyers or non-lawyers outside of the lawyer’s firm, and client consent
should be obtained if those lawyers or non-lawyers will be receiving information protected by
Rule 1.6.
Skeptics maintained that some attorneys appeared to be reading only to the end of the first sentence of the ethics
opinion. A blog comment indicated that outsourcing is being taken to the extreme, with many lawyers trying to keep
the profit while shirking responsibility.32
The ABA apparently shared such concerns. Although no changes to black letter rules were made, the 2012 ABA
changes to the Model Rules addressed outsourcing ethics by revising or adding new comments to three rules:
1. Adding to the Comments to Model Rule 1.1 (Competence);
2. Revising the title and modifying and adding to the Comments to Model Rule 5.3 (Responsibilities Regarding
Nonlawyer Assistants); and
3. Adding to the Comments to Model Rule 5.5 (Unauthorized Practice of Law; Multijurisdictional Practice of
Law).
Redlined copies of these changes (insertions underlined, deletions struck through) reflecting the 2012 revisions are
attached as Appendix 6.
VI. Summary and Recommendations
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Technological advancement has had an enormous impact on the practice of law.
Senior attorneys will recall that the widespread use of personal computers in the law office led to the demise of the
secretarial pool. Advances in technology continue to affect how we staff our offices and access support services.
Attorneys still in mid-life continue to appreciate how the internet allows them the ability to live and practice where
desired while accessing needed practice information with the same ease and rapidity as their urban counterparts. Advances in technology continue to affect how we gain and disseminate knowledge.
Younger attorneys may opt for virtual offices. Advances in technology continue to affect how we attract and interact
with clients.
The use of the facsimile machine in the law office led to new ethical concerns for lawyers. Similarly, the use of email in the law office has done the same. This paper has attempted to provide an introductory overview of ethical
concerns for lawyers regarding the use of social media, cloud computing and metadata in the law office.
This paper’s closing suggestions go beyond the black letter ethics rules and comments:












Acknowledge benefits of social media and help in transition: Clients want access to their attorneys. The practice of law includes the unique interplay of logic and emotion, and clients are entitled to understand a current or
prospective lawyer’s personal characteristics. Lawyers must be able to express these traits publicly while complying with the rules of professional conduct. Social media facilitates this opportunity, and lawyers must be able
to seize it without having their activity labeled as “advertising.”
Ongoing education on the use of social media and cloud-computing:33 “Reasonable” use of cloud-based data
management is a moving target because technology is rapidly changing and different areas of practice may require different security measures. At minimum, bar associations should provide regular updates on available security features and best practices. Continuing legal education classes aimed at attorneys who use cloud-based
services and/or social media should also be encouraged. Regarding social media, other professions may have
well-developed policies in effect; monitoring and reporting on the social media ethics of other professions might
be useful.34
Create dedicated forums for lawyers to discuss ethics and technology issues: Lawyers frequently contact colleagues for practical advice on issues that arise during representation. This procedure can be crowd-sourced,
leading to a broader conversation that incorporates different perspectives. Such forums can be managed to include links to the attorney blogs that discuss ethics and technology issues. As illustrated by the responses to both
the Horace Hunter and Rachel Rodgers situations, this activity is already taking place. However, a centralized
source of information with links to outside sources would greatly simplify the process of exchanging peer opinions and advice.
Develop best practices for use of cloud-based service providers: Practical procedures, such as those contained in
Washington State Bar Association Advisory Opinion 2215, should be widely disseminated and regularly updated.
Certify vendors of cloud-based services: Certification requirements should include minimum encryption thresholds, succession and bankruptcy planning, disaster backup procedures, and client-friendly data ownership policies. Such certification would encourage providers of cloud computing services to develop policies and business
practices that favor client confidentiality, data security, and robust backup systems. Either fee-based or duesbased certification services could be provided by the ABA and state bar associations for major cloud-based services and products used throughout the profession, and by organizations such as the American Immigration Lawyers Association for cloud-based services and other products used only by immigration attorneys.35
Allow lawyers to use discretion: Proper use of discretion is the essence of professionalism. Allowing lawyers to
use discretion in the use of social media and cloud-based data storage gives us the opportunity to demonstrate
professionalism to current and future clients. This opportunity is essential to build trust. With regular and ongo-
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ing practical guidance, the risk of improper use of discretion is greatly diminished.
One last observation remains:
The concept that a lawyer has a duty to keep abreast of the evolving character and personality of law office technology is implicit in the 2012 Model Rule changes. Moreover, Model Rule 1.1 provides that a lawyer has a general duty
of competence; Comment 8 to this rule specifies that competence includes the duty “to keep abreast of changes in
the law and its practice, including the benefits and risks associated with relevant technology…”
However, bar associations seem remiss to grant more than minimal general or ethics CLE credit for the study of the
promises and pitfalls of the application of technology to the workings of the law office. Technology can make the
law office run smoothly, enhancing the quality of the work-product delivered to the client (and perhaps augmenting
the law office bottom-line as well), or it can doom the lawyer to ongoing violation of ethics rules.
It is time for bar associations to recognize the proposition that technology and the practice of law have become one.
Generous grants of both general and ethics CLE credit need be made to programs enhancing lawyer familiarity with
this marriage.
Endnotes
1— Early adopters are defined as a “the minority group (comprising about 14 percent) of population which, after innovators, is first to try
new ideas, processes, goods and services. Early adopters generally rely on … intuition and vision … and have above-average education
level.” See BusinessDictionary.com, Early Adopters, http://www.businessdictionary.com/definition/early-adopters.html#ixzz1t6CDtVf3
(last visited March 8, 2013).
2— ABA Commission on Ethics 20/20, www.abanet.org/ethics2020/home.html (last visited March 8, 2013).
3— ABA Standing Comm. on Ethics and Prof’l Responsibility, Formal Op. 10-457 (Aug. 5, 2010).
4— See Merri A. Baldwin, Kathryn J. Fritz and Maura R. Grossman, Should I Friend the Judge and Other Current
Ethical Challenges for Lawyers, Practicing Law Instit. Order No. 28713 (May 23, 2011) (citing the National Institute of Standards and
Technology).
5— See Wikipedia, Social Media, http://en.wikipedia.org/wiki/Social_media (last visited March 8, 2013).
6— See ABA Law Practice Management Section Legal Technology Resource Center, Metadata Opinions Around the U.S., June 1, 2012,
available at http://www.briggs.com/files/upload/Magnuson_NCACC_07.pdf.
7— See Memorandum from Jamie S. Gorelick and Michael Traynor to ABA Entities, Courts, Bar Associations, Members and Individuals
(Dec. 28, 2011), available at http://www.americanbar.org/groups/professional_responsibility/aba_commission_on_ethics_20_20.html.
8— See, e.g., ABA Commission on Ethics 20/20, ABA Board of Governors, http://www.americanbar.org/groups/
professional_responsibility/aba_commission_on_ethics_20_20.html (last visited March 8, 2013).
9— See Baldwin, supra note 4, at 2.
10— Id.
11— See Carolyn Elefant, Legal Ethics of Cloud Computing, MY SHINGLE, Apr. 9, 2010, http://myshingle.com/2010/04/articles/ethicsmalpractice-issues/legal-ethics-of-cloud-computing/.
12— See ABA Law Practice Management Section Legal Technology Resource Center, Cloud Ethics Opinions Around the U.S., http://
www.americanbar.org/groups/departments_offices/legal_technology_resources/resources/charts_fyis/cloud-ethics-chart.html (last visited
March 8, 2013). The ABA website notes that some of the listed opinions “…address issues that are not directly labeled cloud computing or
software as a service, but which share similar technology (e.g., online backup and file storage).”
13— The13 jurisdictions are: Arizona, Alabama, California, Iowa, Maine, Massachusetts, New Jersey, New York, Nevada, North Carolina,
Oregon, Pennsylvania, and Vermont.
14— As the advisory opinions referenced in this paragraph can be accessed through the ABA website, supra note 12, individual citations
have been dispensed with.
15— The quality of the Washington State Bar Association Advisory Opinion coupled with its unavailability on the ABA website and the
fact that the author is licensed in Washington have been factors in choosing it for reproduction in full as an Appendix to this paper. In addition to reviewing the appended decision, readers are urged to review any cloud computing advisory opinions from the jurisdiction(s) in
which they are licensed.
16— See Lisa J. Sotto, Bridget C. Treacy and Melinda L. McLellan, Privacy and Data Security Risks in Cloud Computing, 15 Elec. Commerce & Law Rep. (BNA) 186, Feb. 3, 2010, available at http://www.hunton.com/files/Publication/4845e31f-63d8-4f9a-9a36a074e4170225/Presentation/PublicationAttachment/6f52b2fd-2973-48cc-9f23-c941f1e19358/PrivacyData_Security_Risks_in_Cloud_Computing_2.10.pdf; see also Peter Bennett, The Different Types of Cloudsourcing, PETER BENNETT DOT

A P R I L 2 0 13

WHATCOM COUNTY BAR JOURNAL

PAGE 33

NET, Feb. 25, 2012, http://www.peterbennett.net/the-different-types-of-cloudsourcing/.
17— The United Kingdom Information Commissioner’s Office includes the European Union guidelines for storage of personal data on its
website. See Information Commissioner’s Office Guide to Data Protection, Sending Personal Data Outside the European Economic Area
(Principle 8), http://www.ico.gov.uk/for_organisations/data_protection/the_guide/principle_8.aspx (last visited March 8, 2013).
18— See Bob Violino, Data Destruction: The In-Depth Guide, TECHWORLD, Feb. 7, 2012, http://features.techworld.com/storage/3335623/
data-destruction-in-depth-guide/.
19— See, e.g., Horace F. Hunter, Virginia Supreme Court Reverses Court of Appeals, THIS WEEK IN RICHMOND CRIMINAL DEFENSE, Mar.
2011, http://hunterlipton.com/index.php/news/details/virginia-supreme-court-reverses-court-of-appeals/.
20— Hunter v. Va. State Bar, No. 3:11-CV-216-JAG (E.D. Va. May 9, 2011).
21— Robert J. Ambrogi, Court Says First Amendment Protects Lawyer’s Blogging, LAWSITES,
22— Carolyn Elefant and Nicole Black, SOCIAL MEDIA FOR LAWYERS: THE NEXT FRONTIER xxiii (American Bar Association, 2011).
23— See The State Bar of Cal. Standing Comm. on Prof’l Responsibility and Conduct Formal Op. Interim 96-0013(2002).
24— See, e.g., Carolyn Elefant, Advice on Giving Legal Advice, MY SHINGLE, Feb. 23, 2012, http://myshingle.com/2012/02/articles/clientrelations/advice-on-giving-legal-advice/.25— Brian Tannebaum, No Rachel, It’s Legal Advice, Regardless of What You Call It, MY LAW
LICENSE, Feb. 22, 2012, http://www.mylawlicense.blogspot.com/2012/02/no-rachel-its-legal-advice-regardless.html.
26— See, e.g., Marc C. Sanchez, Virginia State Bar’s Crackdown on Lawyer’s Blog Raises Questions – UPDATE, Oct. 11, 2011, http://
fdaatty.com/2011/10/virginia-state-bar%E2%80%99s-crackdown-on-lawyer%E2%80%99s-blog-raises-questions/; see also Carolyn Elefant, First Amendment Challenge to Restriction on Lawyer’s Blog Likely to Flounder – And Bring Other Blogs Down With It, MY SHINGLE,
Oct. 10, 2011, http://myshingle.com/2011/10/articles/ethics-malpractice-issues/first-amendment-challenge-to-restriction-on-lawyers-bloglikely-to-flounder-and-bring-other-blogs-down-with-it/.
27— See ABA Law Practice Management Section Legal Technology Resource Center, Metadata Ethics Opinions Around the U.S., http://
www.americanbar.org/groups/departments_offices/legal_technology_resources/resources/charts_fyis/metadatachart.html (last visited March
8, 2013).
28— The 17 jurisdictions are: Alabama, Arizona, Colorado, Florida, Maine, Maryland, Minnesota, New Hampshire, New York, North Carolina, Oregon, Pennsylvania, Vermont, Washington, Washington D.C., West Virginia, and Wisconsin.
29— The quality of the Washington State Bar Association Advisory Opinion and the fact that the author is licensed in Washington have
been factors in choosing it for reproduction in full as an Appendix to this paper. In addition to reviewing the appended decision, readers are
urged to review any metadata advisory opinions from the jurisdiction(s) in which they are licensed.
30— Outsourcing legal services is not a techno-ethics matter per se. However, much outsourcing is facilitated by the internet or through the
operation of electronic media, and for this reason the 2012 ABA Model Rules changes with respect to outsourcing are included as part of
this paper.
31— See ABA Formal Op. 08-451 (Stating that “the fees charged must be reasonable and otherwise in compliance with Rule 1.5, and the
outsourcing lawyer must avoid assisting the unauthorized practice of law under Rule 5.5”).
32— See Sam Glover, Outsourcing the Practice to Focus on Marketing, LAWYERIST, Mar. 13, 2012, http://lawyerist.com/outsourcingpractice-focus-marketing/#comments. Although the comment mentioned in the original post was intended as a joke, further comments indicate that this practice is becoming common.
33— See Carolyn Elefant, Briefing on ABA Commission on Ethics 20/20, MY SHINGLE, Nov. 5, 2010, http://myshingle.com/2010/11/
articles/ethics-malpractice-issues/aba-ethics-2020-summary-and-powerpoint/.
34— In the meantime, practitioners may desire to subscribe to Law Practice Today, the free monthly webzine of the ABA’s Law Practice
Management Section. An e-mail subscription portal can be found at the Law Practice Today Archive, http://www.americanbar.org/
publications/law_practice_today_home/law_practice_today_archive.html. In addition to articles on law practice management and technology, Law Practice Management links to The Digital Edge: Lawyers and Technology, a free LPM sponsored podcast that addresses a different topic related to lawyers and technology every month.
35— Carolyn Elefant, The Bar Associations Have Their Head In The Clouds When It Comes To The Ethics Of Cloud Computing, My Shingle, July 12, 2012, http://myshingle.com/2012/07/articles/tech-web/the-bar-associations-have-their-head-in-the-clouds-when-it-comes-to-the
-ethics-of-cloud-computing/ (stating: “The cloud is here, and it’s here to stay. If the bars are serious about protecting client data, instead of
wasting already scarce resources to draft stupid opinions that scare lawyers and clients away from the cloud, each bar should each fork up
$20,000 for a total of $1 million and then use the money to interview doctors, banks, government officials and technology companies (heck,
Google itself uses googledocs) on best practices in their industries and to hire bonafide security consultants to test various cloud products
and identify those suitable for use by lawyers…”).

