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The President’s Column
By Deborra Garrett
WCBA President 2012
LEARNING LAW FROM OPPOSING COUNSEL

Lately I’ve been thinking about the influences that help us become the lawyers we
are. Child development experts tell us the early life experiences are the most formative for children, and I think something similar is true for lawyers. And the strongest
influences don’t always come from the obvious sources.
My first employment litigation case involved a client whose employment had been
terminated by a large local employer for reasons related to medical problems. The
law was far from clear, but there was a Washington case that referred to
“reasonable accommodation” of disability, and presumably that meant something.
So I filed a lawsuit in the Superior Court.
The following week, a package of documents arrived from a Big Seattle Law Firm, removing the case to the
federal court and noting my client’s deposition, at the offices of that Big Seattle Law Firm. For me, this was
a baptism by fire. I thought to myself that it was good that my client’s deposition would be taken early on,
since I’d never seen a deposition before and could learn how to do it myself.
Opposing counsel called me, introduced himself, and asked me about the case background. He said he likes
to discuss settlement at the beginning of every case. We had a good talk. A few days later he called back
and told me he was sorry but his client did not believe it had liability, and wanted to litigate fully on the
principle. Lesson One: Talk about settlement early on. It doesn’t cost you anything, even if it doesn’t work
out.
The next week, my opponent took a thorough deposition from my client. The experience was not traumatic or even unpleasant – counsel merely asked questions, good questions and lots of them, about what
had happened. No arguing. No patronizing my client or me. A couple of minor jokes. A friendly introduction and a little small talk before beginning, and after going off the record. A pleasant tone throughout.
Lesson Two: Like the proverbial fly, you don’t need the vinegar to do your job well.
I took a lot of depositions in that case, as it developed, and I followed my opponent’s lead. The questions
were as thorough and penetrating as I could make them, but the tone was pleasant and professional. The
case was ugly and the clients were angry, but not the lawyers. We had pleasant interactions with all the
witnesses, and each other, and that helped the process immensely.
Both sides filed motions for summary judgment. My opponent’s briefs were aggressive and thorough; his
arguments were tight, logical, and unsparing; his fact references showed that he’d gotten what he needed
in the depositions. I could feel my heart jump into my mouth sometimes as I started reading his latest
brief. I did my level best in my own briefing. But whenever I talked with my opponent – about briefing
schedules, pretrial orders, and other logistics, never about settlement – it was always a pleasant, even
cheery, discussion. Lesson Three: Knock them out in your briefs, and assume your opponent is reading your
(Continued on page 3)
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(Continued from page 2)

briefs. Don’t let the tone spill over into other interactions.
The case went to trial. I moved into a hotel suite in Seattle for two weeks and lived and breathed the case.
I learned another lesson, and it was a hard one: I told the judge that a witness, whose deposition had been
videotaped for trial, had testified to a certain fact. My opponent rose and countered that no, that was not
what the witness had said. I stood my ground; my opponent suggested that he and I view the videotape together that night and report back to the judge the next day. There was no innuendo, no implication of dishonesty or bad faith, just the suggestion. When we reviewed the tape I realized, to my horror, that I was
wrong; the witness did not say what I had been positive he said. I was so surprised. And I learned, by my
own experience, another lesson: a person can remember wrongly, in all good faith and honesty. (This lesson was especially tough; I never thought this could happen to me.) My opponent was understanding; he
observed that these things happen and asked me how I wanted to report to the court. The next morning I
told the judge that I had been absolutely sure, but wrong, about what the witness had said, and I apologized. The court accepted my apology and asked my opponent if he had anything to add. He said, “It’s not
a problem. These things happen. We’re ready to move on.” Lesson Four: Be gracious and don’t try to take
advantage of your opponent’s every mistake.
The trial results were mixed, and the case went on to the Ninth Circuit, which put me through a very difficult oral argument. I felt like a limp rag when I finished, and tried to comfort myself with the thought that
judges give a harder time to the party they find more convincing. Then I watched them do the same thing
to my opponent. We walked out commiserating and agreed that there was no telling what was coming
next.
Ultimately my client won the appeal, and there followed my first and only chance to represent a client in
the U.S. Supreme Court. My opponent wrote an excellent petition for review, arguing that the Ninth Circuit
had gone too far in interpreting the law. (With some pleasure I began my brief in opposition: “Originally
filed in the Superior Court for Whatcom County, Washington, this case raises no issue of federal law.”) Fortunately, the Supremes were not interested in Washington law.
After certiorari was denied, my opponent called me right away and suggested that we mediate the case. At
the mediation, his client offered a settlement that would be quite favorable to my client if the tax laws applied as we thought – but did not know – they would. A written agreement would jeopardize the tax situation, so the offer remained verbal, for my client to accept after we checked the tax issues. It was the biggest case I’d ever had at that point in my career, and we settled it on a handshake. I didn’t lose any sleep
over it – by this time I knew my opponent well enough to know that his word was good. And, of course, it
was.
The years went by, and although I never had another case against this lawyer, I was pleasantly surprised at
the number of times we worked together after that. Lesson Five: The world is a lot smaller than you think.
We saw each other at CLEs; he gave a presentation to a bar association committee I was serving on; we
both worked with a client on related issues. I called him for a referral when an ERISA specialist was needed.
He called and asked me to cover a local deposition for him. I called him just last week to ask his advice on a
case. Twenty plus years have gone by, and we’re still colleagues and friends. And I’ll always appreciate
what I‘ve never even thanked him for – the example he gave me, early on when it mattered the most –
about how to handle a case.
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The Nook: Law Library News by Virginia Tucker
Two New Members for Library’s Board of Trustees!
The Law Library Board is happy to announce that Dean Brett has joined the Board, filling the
spot left by Jim Haigh. And Jack Louws, our new County Executive, also joins us as an ex
officio member. Welcome!
The Law Library Board members are:
Michael Kleps, member Whatcom County Bar Association
William Knudsen, member Whatcom County Bar Association
Judge Charles Snyder, Whatcom County Superior Court
Jack Louws, Whatcom County Executive, ex officio
Dave McEachran, Whatcom County Prosecuting Attorney, ex officio
If you have questions about the Law Library, please contact Virginia Tucker, Law Librarian: 676-6556 or
vtucker@co.whatcom.wa.us. Website: www.whatcomlawlibrary.org. Thanks!

Anna’s Corner— The finest lawyer joke of the month forwarded by Anna E. Webb

A paralegal, an associate and a partner of a prestigious Bellingham law firm are walking
through Maritime Heritage Park on their way to lunch when they find an antique oil lamp.
They rub it... and a Genie comes out in a puff of smoke!
The Genie says: "I usually only grant three wishes, so I'll give each of you just one
each."
"Me first! Me first!" says the paralegal. "I want to be up on Mount Baker, hiking through
the woods, without a care in the world." Poof! He's gone.
In astonishment, "Me next! Me next!" says the associate. "I want to be up in Blaine, relaxing at Semihamoo with my personal masseuse, an endless supply of pina coladas
and the love of my life." Poof! She's gone.
“You're next!" the Genie says to the partner.
The partner says, "I want those two back in the library after lunch!"
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Valentine’s Day Edition!

As selected by Rajeev!
So, it seems the dear readers of the WCBJ who take the time to send letters to the editor, have critically identified my penchant for colonial-era British poetry, so today we will make a radical departure from
those poems that have stood the test of time, to the contemporary era. While we are all familiar with
rhymes which incorporate the repetition of similar sounds or words, poems as a genre have a much broader
definition (much to the chagrin of my friends subjected to my non-rhyming nonsense epics). A poem is ―a
literary piece written in verse,‖ which is an unfortunate definition because the meaning of ―verse‖ has become so flexible as not to mean not so much more than a circular self-reference back to ―the scheme of a
poem.‖ So, as with all other things in life, I have adopted whatever sloppy consensus definition Wikipedia
had floating about for the day: ―a form of art in which language is used for its aesthetic and evocative
qualities in addition to, or in lieu of, its apparent meaning.‖ Sounds like lawyer-ing to me.
It‘s also a convenient and loose definition to apply to this ―poem‖ the young kids are listening to today. I wanted to use a love poem, but it seems that by nature love poems are lengthy, sappy and in some
cases perhaps too erotic for Poetry Corner. Instead, in my constant quest to keep up with cultural competency, I have chosen a portion of Barbados native, Robyn Rihanna Fenty‘s (b. 1988, St. Michael, Barbados) ―We
Found Love.‖ The lyrical content of the poem is spare and devolves into the repetition of one line, which
technically makes it a rhyme. Rolling Stone reported it being repeated 350 times in a row in some remixes,
but I sat down and counted, and only have a count of 22, with only 14 in a row:

"We found love in a hopeless place.”

(repeat up to 350 times)

The reason I picked this poem for Valentine‘s Day is that I am incredibly optimist and romantic.
There are two ways to read this line, and it may or may not tell you a lot about the interpreter:
1. That two people found love, and it ended up in a hopeless place.
2. That two people were in a hopeless place, and then found love.
I had naturally assumed it was the second definition, but apparently I am in the minority in analysis. As it
is approaching Valentine‘s Day, however, I will merely posit that everyone who disagrees with me is
wrong, in the spirit of the season. I suppose, if you can stand the 120 beats per minute groove and 4/4 beat
timing, I could let you judge for yourself, as well: link to video.
For those of you, not as sappy as myself, found that last piece too contemporary, or just appreciate
good compositions, I leave another contemporary link, for Russian cum American artist Regina Spektor‘s
(b. 1980, Moscow, USSR) anti-folk ballad, Fidelity. It can also be Rorschach-ed as hopeful or tragic.
I think that is the nice thing about Valentine‘s Day: we can choose to view it as cynically, destructively or as tragically as we wish, or we can use it to reaffirm our own romantic and idealistic natures.
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What We Looked Like 20 Years Ago… Part 2
Stolen at gunpoint from the archives of past Bar President, David Nelson.

(more to follow each month)
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Machu Picchu, Peru
By Junga Subedar
To visit Machu Picchu for some would be an epic trip of a lifetime.
For me, it was no less than that and so much more than I could
have imagined, from my quiet, little corner in the Pacific Northwest.
When I began planning the trip, I found out the time difference in
Peru was only 2 hours ahead-score. Also the flight time is approximately 4-6 hours, depending on the airline, since one is basically
traveling straight, due South, along the coast of the Pacific Oceanbonus score. Can this trip get any better or be more meant to be
now? I traveled with a guided group, whose flagship trip is Machu
Picchu and Peru.
I was the only American in our cabal of eclectic travelers. Our tour group was made up of travelers from
mostly Australia and Great Britain. Understandably then, I was out numbered when there was a vote on
afternoon tea with biscuits or a afternoon at Starbucks-oh well. Overall, it was a fun group, and in the end
every member made it through to our destination point, Machu Picchu, through altitude sickness, exhaustion, and colds. Everyone was enthralled by the magnificent scenery of the landscape around us, from
mountains and rivers to lagoons to llamas. The encouragement and help of each other when one of us
was sick contributed to the whole group pulling through to the end.

Cusco
After a day filled with sightseeing in beautiful, sophisticated Cusco with its historic buildings and plethora
of cathedrals, we decided to head for food and drinks in the city center, right off the main square. Our local guide, Abel, was a personable local, who had a background in archeology and history. He had an encyclopedic knowledge of all the buildings, ruins and sights. He also liked to flash his dark, mischievous,
eyes at the ladies with his knowledge of flirtation, which is probably the reason some of our female travelers called him “cheeky”, but of course, in the most innocent sense. In a more serious tone, he advised us
that no one in the group eat local food that was not from a “trusted source.”
We were strolling through the market in Cusco, with all five senses awakened to soak in the sights,
smells, and textures of the market. There were thousands of varieties of spuds that are native to Peru,
and hundreds of types of maize, which do not exist in the U.S. An Aussie traveler and I forgot our guide’s
warning and proceeded to eat some the freshly roasted potatoes at one of the food stands. They were
roasted on hot coals and were still steaming with a sweet and smoky aroma. We had a few bites, before
Abel caught us eating these delectable tubers. He scowled and promptly scolded us, so we decided it was
advisable to donate the rest to the dogs, loitering around the market entrance, who didn’t hesitate at a free
meal.
Finally we ended up at a relatively high-end restaurant. We ordered a
variety of local favorites: guinea pig, ceviche with trout from the nearby
river (oh yes, please!), alpaca, pisco sours (a cocktail made with Peruvian brandy-like alcohol from grapes, called Pisco). Pictured here is the
alpaca. Later on the Lares trail, we also had freshly caught fish on from
the river, along the trail. The cooks had done all the catching of the fish,
and said that the river were teeming with them. The fish tasted and
looked similar to steelhead trout. We ate like royalty. Never expected
that we could have such a scrumptious meal, camping in rural Peru.
(Continued on page 8)
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Lares Trek vs. Inca Trail
On the 3rd day, we made preparations for the start of our trek on the Lares Trail. Now one may question, why
we are not taking the famous, classic Inca Trail. To be honest many, from our trekking group, originally opted
for the Inca Trail, but there was no availability. However when we compared notes of the trail experience with
the other group, who ventured on the Inca Trail, we all agreed that we had no regrets about the Lares. We
saw the rural countryside of Peru. Also we had the privilege of visiting inside homes of Peruvian huts, and
saw wildlife along the rugged landscape of the Lares. From the start of
our trek to the end, the climate changed from around 60 degree
weather to arid desert, to freezing cold, then to humid temperatures of
the Amazon Jungle, which begins in Peru in the area at Machu Picchu.
The dramatic and extreme shift in climate made the trip even more
breathtakingly exciting and challenging on the Lares Trek. There are
32 types of climates on earth and Peru, itself, encompasses 28 of
them. That definitely made for an interesting time planning the right
gear and layers. One night, I was cocooned in a sleeping bag with 3
layers of socks and a winter parka to sleep, then the next day I had to
peel down to a base layer to keep from overheating.
One unfortunate member, from London, had worn her thick, woolen socks
on the last part of the hike, and by the time we reached the humid, jungle
climate at Machu Picchu, her feet were wet and blistery. Unfortunately she
did not have thinner socks into which she could change, and going without
any socks would have been a painfully raw option. Along the Lares trail,
we camped in tents under the brilliantly lit night sky of Peru. (Regretfully, I
didn’t I take a picture of the night sky.) Because the atmosphere is thinner
in that region of world than anywhere else, one can see stars that are too
far away to see normally and so the night sky is brimming with stars, illuminating the night like a blanket of twinkling glitter.
On the trail, we rarely saw another person, except a young schoolboy, Javier, who was walking home from
school from another village miles away. We had the trail all to ourselves and enjoyed every minute of it. We
camped beside restive lagoons and at the foothills of sleepy mountains. The route peaked 2 mountains, the
highest was 4,900 ft. Though we had started the morning under an arid, dry climate, when we reached the
mountain, the peak was blistering cold with snow and ice. On the second peak, we stopped for a welldeserved toast to the “Pacchumama”, mountain mother, and to everyone in our group for a hike, well done.
Luckily our trekking guide had the forethought to bring a bottle of scotch. Everyone got their swig, including
the mountain. After which, we headed down to the lagoon, below, to set camp for the evening.
The group on the Inca Trail saw many more ruins than we did and hiked
more stairs, than rural trails and mountains. They camped along the Inca
trail, but with about 500 other groups, scrambling for the best camp site. The
Inca Trail also allows one to hike directly to Machu Picchu, whereas, one
has to hop on the rail, on the Lares trail to reach Machu Picchu. So there
are some definite differences in experience between the two routes to Machu Picchu. One is most likely to satisfy someone’s appetite for many more
ruins and history, and the other to experience the rural countryside of Peru.
Whichever road one chooses, it would be an epic adventure. Trekking both,
at different times of course, would be even better!
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CLASSIFIED ADS
Free to all WCBA members & firms
e-mail ad copy as MS Word .doc file to:

rajeev@northwhatcomlaw.com
by the 15th of the preceding month
Questions? Call 360 527-9400

Office Space Available – Bellingham Towers - Nancy at 647-1916, ext. 112; Or email
nancy@hollanderinvestments.com 119 N. Commercial Street – downtown! Conference Room available for Rent to Tenants and Non-Tenants. New Cardio Room & Shower available for Tenants – access
24h!

Adoption Services Provider
Pre & Post Placement Reports, international & domestic adoptions, step-parent & grand parent
adoptions. JoAnn Vesper, MSW, LICSW. 25+ years experience; Court approved/Lic.#00005239; 360714-9189; joann.vesper@gmail.com

Two offices for rent in high visibility executive suites office building: next to the post office on Prospect Street and across the street from the courthouse and jail. Tenant will have shared use of two conference rooms, receptionist to answer phone and greet clients. These offices have their own individual
thermostats to control heat and air conditioning. Signage is available for business name and free parking for clients. Permitted parking is available for tenant. One office is 152 sq feet for $550 per
month. The other office is 208 sq feet for $775 per month. The monthly rental amount includes heat,
electricity, water, sewer, garbage, and internet access. Call Katti Esp at (360) 715-3100.

The Best Location for attorney, Office for lease: Across the street from the Court House.
1500sf. $1.30 p/sf + NNN(W/S, INS, PROPERTY TAX. 3 OFFICES,+ 3 OPEN DIV. OFFICES STORAGE RM W/SHELVES, COUNTER TOP W/SINK + CABINET. CENTRAL HEATING/AIRCON,
skylight , private parking space available, 5 years no increase rent base.
Address : 217 prospect St. Bellingham, Right next to Bail -Bond Company.
Please contact us 360-734-8127, Attention: Jung or Erin at Attorney Matthew W. Peach's law office.
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Ramblings of a Small Time Country Lawyer
~By Rajeev!

“Shiny Shoes and other Sources of Impotent Rage”
Subtitle: Urban Bellingham Attorneys are Pretentiously Posh.
Our recent civilization-collapsing Snowpocalypse was particularly refreshing for me, as: 1.) I got to

frolic and play in my native environment, a snowy wasteland; 2.) I got to stroke my beard, cluck disapprovingly, and look down my nose from the cold north at all the effete big-city attorneys in Bellingham
closing down their shops; and 3.) I got my attorney-attire fashion sense redeemed, by watching all my colleagues wearing their suits with hiking boots. More on that in a moment.
I recently watched A Dangerous Method at the Pickford
with some very pleasant company, and I cannot recommend it
highly enough. It is the fascinating tale of three doctors who
were pioneering analysts as well as each others‘ patients (to a
greater or lesser degree), Sigmund Freud, Carl Jung and Sabina
Spielrein. While the film, expresses well a host of early analytic
concepts through the feelings of the analysts themselves, the best
acting, which rang true dealt with the impotent rage and sorrow
held by Jung and Spielrein and their inability to fulfill their desire to be with one another. So strong was the emotion conveyed, that the short scene of happiness they have, napping together in the bottom of a boat in the middle of
a lake, is so peaceful and relieving to the furor, that it inspires some anticipatory dread knowing their peace
to be transitory and soon to be ended (like being in the eye of a storm).
Fortunately, my own impotent rage, at least in regards to the law, has to do with much more trivial
matters: neckties and shiny shoes. Neckties and shiny shoes are a prime example of increased transactional
costs in law that provide no tangible benefits to lawyers, their clients or the legal system. They serve only
as artificial barriers to entry in the marketplace and a waste of resources, like powdered barrister wigs. Especially, shiny shoes that you can see your reflection in, because they require additional labor and input
costs during their life. Even worse, as they empirically have less traction and less weather resistance than
say a nice pair of hiking boots, they are effectively detracting from one‘s ability to practice law. Much like
high-heels. The best thing to happen to men in ―attorney couture‖ has been the introduction of women into
the field of law. The need to accommodate different genders has greatly loosened rigid and arbitrary traditions (again, we can look at late-exiting wig jurisdictions in the rest
of the common-law world), but I must say that high-heels are some
kind of tragedy with no productive value whatsoever, and like shiny
shoes should be thrown on the dust-pile of history with wigs and
cummerbunds. Fortunately, Snowpocalypse gave attorneys in Bellingham the opportunity to imitate my Suit & Hikingboot styling. I
am sure from now on, shiny shoes and high-heels will be verboten
in Whatcom Superior Court, for both safety reasons, and to lower
the transactional barriers to law, thus lowering attorney‘s billing
(Continued on page 11)
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(Continued from page 10)

rates and making law more cost-accessible to the public. I
will refer this to the Whatcom Bar‘s rules committee. I am
sure they will agree with me.
Now, neckties are a different story… they literally
cut off the rate of blood flow to your head, serve no protective or modesty-assisting purpose, cause one to overheat in
the summer, and are often quite ugly, depending on the
taste of various children, spouses or mothers. They are a
different story, however, because they were incorporated
into the practice of law by virtue of cold drafty pre-electric
north-Atlantic courtrooms… and by virtue of Snopocalypse, I was, admittedly, happy to have the extra warmth of
my necktie. So my impotent rage in regards to neckties
has been slightly suppressed … for the time being. Still, I think a deal should be cut in the fashion world…
legal jumpsuits for everyone!
Such complaints about the arbitrary quirks, luxuries and rituals of law are usually fruitless, because
they bear the weight of multiple professional-generations upon generation passing on such cultural compulsions. I recently read a novel discussing the nature of children, which I have lifted wholesale and paraphrased:
In describing a lawyer‘s entire career, the ―associate‖ period is not easy to recount, but it is necessary if I am to give you the full picture. Associate-hood is a miserable period filled with unfounded fears, such as being afraid of unknown problems, and of ridicule; from the literary point
of view it has no suspense, since associates tend to be a bit dull. Furthermore, they have no
power; Partners decide for them, and they do it badly; they drive home into their associates their
own mistaken idea about reality, and then their associates spend the rest of their career trying to
break free of those beliefs.1
Inexperienced lawyers and their professionally-enlightened 2 mentors have relationships much like children
and their parents. Children often rebel, not understanding why their parents take such boggling actions,
and parents for all the wisdom they have, are often at a loss to put the sophisticated internalized subconscious knowledge that a lifetime has given them, into terms a child can understand. So… perhaps there is a
very good reason for shiny shoes, and I just don‘t have the mental capacity to yet understand it, but in the
meanwhile, I think I will metaphorically run away from home, color my hair, and get regrettable tattoos, as
I wear my waterproof boots into court.
~RDM
Endnotes
1– Paraphrased, replacing adults and children with partners and associates. Isabel Allende, Zorro 93 (Margaret S. Paden,
trans., Harper Collins 2006) (orig. 2005)
2– Notice how I did not say ―old‖? Gosh, I‘m nice.
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Civil Procedure Corner:
Motions to Strike
By Bryan L. Page *
So you are humming along on your litigation matter. Then you get a motion
for summary judgment from the opposing party. You notice that in support of the
motion, the other side has submitted evidence that is inadmissible. Maybe it is hearsay, or settlement discussions, or unauthenticated documents. So you need to argue
the evidence is inadmissible and should not be considered by the court when it decides the motion. How do you do that?
The most common method I have seen used in Whatcom County is to file a
separate motion to strike along with your responsive pleading. But is that the correct
procedural mechanism to use? It depends on what court you are in.
Recently I was reading through the King County Superior Court Local Rules while preparing to file a motion
in a case I am defending in that court. King County Superior Court Local Rule 56 states ―A party objecting to the
admissibility of evidence submitted by an opposing party must state the objection in writing in a responsive pleading, a separate submission shall only be filed if the objection is to materials filed in the reply.‖ 1 Thus, a separate
motion to strike is not allowed. The Official Comment to the rules states the rule is intended to conform to Cameron v. Murray, 151 Wn. App. 646, 658, 214 P.3d 150 (2009). 2 Intrigued, I looked up that case.
The plaintiff in Cameron was the mother of a boy who died as a result of being assaulted at a kegger party
for high school teenagers. 3 The mother sued the adults who planned and furnished the beer for the kegger. 4 Some
of the defendants successfully moved for summary judgment. 5 In response to the motion for summary judgment,
the plaintiff submitted an exhibit that included several scientific articles liking underage drinking and aggression,
along with a letter from the principal of a local area high school warning against inappropriate year-end celebrations. 6 The defendants filed a motion to strike the materials, which was granted by the trial court. 7 The plaintiff
appealed the trial court‘s grant of summary judgment and the motion to strike. 8 Leaving aside the appellate court‘s
discussion of the substantive merits of the motion to strike, the appellate court had this to say on the procedural
mechanism of a motion to strike:
[The plaintiff‘s] objection is well taken. To begin with, materials submitted to the trial court in connection with a motion for summary judgment cannot actually be stricken from consideration as is true
of evidence that is removed from consideration by a jury; they remain in the record to be considered
on appeal. Thus, it is misleading to denominate as a ―motion to strike‖ what is actually an objection
to the admissibility of evidence that could have been preserved in a reply brief rather than by a separate motion. 9
Thus, this panel of the Division One of the Court of Appeals of Washington frowned upon motions to strike
and prefers that objections to evidence be addressed in responsive pleadings to the motion itself. 10 However, this
does not mean a motion to strike will not be considered. In a decision a year after Cameron, Division One noted
Cameron’s dislike of motions to strike but still stated a party‘s motion to strike sufficiently preserved the evidentiary
objection on appeal. 11
Practice before the United States District Court for the Western District of Washington is similar to that in
King County. The local rules of that court state as follows:
(Continued on page 14)
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(Continued from page 13)

(g) Requests to Strike Material Contained in Motion or Briefs
Requests to strike material contained in or attached to submissions of opposing parties shall not be presented in a separate motion to strike, but shall instead be included in the responsive brief, and will be
considered with the underlying motion. The single exception to this rule is for requests to strike material
contained in or attached to a reply brief, in which case the opposing party may file a surreply requesting
that the court strike the material, subject to the following:
(1) That party must file a notice of intent to file a surreply as soon after receiving the reply brief as practicable.
(2) The surreply must be filed within five days of the filing of the reply brief, and shall be strictly limited
to addressing the request to strike.
(3) The surreply shall not exceed three pages.
(4) No response shall be filed unless requested by the court.
(5) This rule does not limit a party‘s ability to file a motion to strike otherwise permitted by the Federal
Rules of Civil Procedure, including Fed. R. Civ. P.12(f) motions to strike material in pleadings. The
term ―pleadings‖ is defined in Fed. R. Civ. P. 7(a). 12
Like in King County, a separate motion to strike is not allowed in federal court in the Western District of Washington.
Whatcom County Superior Court does not have a local rule on this subject. So I talked to Judge Uhrig about his
preference. Judge Uhrig said a motion to strike is the most technically correct way to object to evidence presented with
motions. He said a motion to strike puts both the objection to the evidence and the court‘s ruling on the objection
clearly on the record. This can aid in appellate review if the case is appealed. Judge Uhrig‘s point is well taken. In
state court, if an objection to evidence is only made within a substantive brief and not a separate motion to strike, a trial
court‘s ruling on the underlying substantive motion may not include a ruling on what evidence the trial court considered
and did not consider. An unclear ruling on the evidentiary objection could make for a messy record on appeal.
The preferred practice of objecting to inadmissible evidence presented in support of motions varies from court
to court. Make sure you read the local rules of the court first to determine if a rule describes how to make an objection.
If there is no local rule, consider calling the judge‘s staff to determine whether the judge assigned to the case has a personal preference. However an objection is presented to the trial court, make sure the court enters a clear ruling on the
objection. That objection could be critical on appeal.

* Bryan Page is an associate at Zender Thurston, P.S. and practices civil trial and appellate litigation in state and federal courts, with an emphasis on business, commercial, and real estate disputes.
He can be reached at (360) 647-1500 or bpage@zenderthurston.com.
Endnotes
1. King County Superior Court Local Rule 56(e).
2. King County Superior Court Local Rule 56, Official Comment.
3. Cameron v. Murray, 151 Wn. App. 646, 649, 214 P.3d 150 (2009). A ―kegger‖ is a party at which a keg of beer is present. Urban Dictionary: kegger, http://www.urbandictionary.com/define.php?term=kegger (last visited Jan. 13, 2012).
4. Cameron, 151 Wn. App. at 649.
5. Id. at 651.
6. Id. at 657–58.
7. Id. at 658.
8. Id.
9. Id.
10. For those interested in the law on liability for providing alcohol to minors who then commit an assault, the court of appeals ruled the defendants were not liable under the plaintiff‘s common law claims or statutory-based claims unless the defendants had some notice that the assailants were likely to become violent. Id. at 651–57.
11. Ensley v. Mollmann, 155 Wn. App. 744, 751 n.7, 230 P.3d 599 (2010).
12. W.D. Wash. Local Civil Rule 7(g).
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Roy Martin
Many thanks to Rajeev for inviting me to introduce myself to the community through the Bar Newsletter. I‘m so grateful to be in Bellingham. Many years ago, I lived in the Pacific
Northwest, having moved to Portland soon after graduating
from college, and then later to Seattle, where I worked as a
computer programmer with Boeing. At age 28, I realized that I
wanted to attend law school. At the time, supporting a wife and
two young children, the realization hit me more like, ―If I had
my life to live over . . .‖ Then a layoff came and I was forced to
grapple with the reality of having to start over one way or another.
Offered a full scholarship to the University of Arizona
down in Tucson, I decided to leave Washington. My wife at the
time, to her credit, agreed to the move. The plan was to return
upon graduation. However, a really nasty divorce got in the
way. After the dust had settled, my then-wife, who suffered
from mental health issues, disappeared from my children‘s lives. By then, they had been through so
much; I just couldn‘t put them through any more. So I stayed in Tucson for 18 years until my
youngest, who had been born in Washington, went off to college – ironically, to the UW. (I tease
him that he‘s like the salmon returning to its spawning grounds.)
This nasty divorce had a lot to do with my decision to become a family law attorney. I had a
wonderful lawyer who held my hand through an incredibly daunting and painful process. My exwife‘s first attorney turned everything into a fight and made things miserable for all of us. However,
her second attorney did his best to steer toward reasonable compromise and settlement. After observing what a difference divorce lawyers make in the lives of clients and their children, for better
or worse, I imagined that I might contribute something of value to real people by practicing in this
field. I knew divorce law could be demanding, but after so many years of working with computers,
it felt like an amazing opportunity.
A few years later, that choice felt naive to say the least. Already starting to burn out on the
high level of conflict, one case in particular showed me that I was often causing more harm than
good. It was a difficult case in which I had ―won‖ custody for a father of two young sons. The court
also consented to a major relocation. The following summer the children returned for a visit and the
next thing I knew the case was reopened on an emergency basis. The boys were now claiming they
had been abused. One of them, referring to the divorce, said to the CPS caseworker, ―No one listened to us.‖ I knew his list of ―no ones‖ included me.
At that point, thoroughly discouraged, I began learning immigration law. Fortunately, right at
that time, a colleague told me about a new approach to divorce. A group of lawyers were signing up
(Continued on page 19)
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for collaborative law training in Phoenix and I was invited to join them.
I‘d never heard of collaborative law. It was 2001 and, outside of a few hotspots around the
county, the collaborative approach was pretty much unknown. But that training restored my desire
to practice family law. A year later, I had gotten trained as a mediator too and was refocusing my
energy away from conventional practice. By the time I left Tucson, some ten years later, my entire
caseload consisted of collaborative divorces, mediations, assisting those who had negotiated their
own settlements prepare legal documents, and the occasional conventional case taken by choice. It
was a wonderful practice. One that provided a front row seat to the miracle that happens when conflict softens, first into openness to the perspectives of another, and then into settlement, sometimes
contributing to significant healing of the relationship along the way. There was just one problem:
Tucson never quite felt like home.
I was born in New York City and raised on Long Island, but knew from an early age that
New York was not where I belonged. In my teen years, when I first read about Oregon and later followed the coverage of the Mount Saint Helens eruption, the Pacific Northwest called to me. After
college, I moved cross-country and began exploring (and moving) ever further northward. When I
lived in Seattle, I would drive through Bellingham and think, ―How cool it would be to live here
someday.‖
After so many years, I‘m thrilled to finally be back in the Northwest, specifically in its most
beautiful corner, and grateful for the opportunity to become a part of this community. As it turns
out, Bellingham is more than a sublimely gorgeous place. It‘s also a great town in which to practice
law. It‘s wonderful that, by the time I arrived, there was a collaborative law group already here
which welcomed me in so graciously. And more broadly, it‘s been great to discover that so many
attorneys in this town – whether formally collaborative or not – have a pragmatic, problem solving
approach to practice that mirrors my own.
At our last bar lunch, I was struck by Deborra Garrett‘s comments about the Whatcom
County Bar having become more welcoming over the years. Her words rang true. I have found this
community to be both warm and open. Attorneys have been encouraging, helpful and extremely
generous with their time. I don‘t want to embarrass anyone by naming names but, to everyone who
has helped me to feel accepted and shared freely of their knowledge as I slowly get up to speed on
the specifics of local practice, thank you. And to those I have not yet gotten to know, I look forward
to our meeting and to working together on cases.
Sincerely,
Roy N. Martin, Attorney at Law
119 N. Commercial Street, Suite 415
Bellingham, Washington 98225
(360) 746-0400
Fax: (877) 767-9751
www.roymartinpc.com

PAGE 20

WHATCOM COUNTY BAR JOURNAL

F E B R U A R Y 20 1 2

NEW WCBJ FEATURE

Lawyers in Popular Culture: Benjamin Stone
By Spencer McGrath-Agg
(360) 602-1722
spencer.mcgrath.agg@gmail.com

This is the first installment of ‗Lawyers in Popular Culture.‘ Each month this column will bring you
a profile of a lawyer whose recognition rises close to the level of a household name. Most often, they will be
fictional lawyers, but occasionally I will include an actual one, like Jerry Springer, for example. If I‘m feeling
especially creative, I might even write a fan-fiction interview.
If dubious inferences based on casual observation of 1L personalities is any indication, ―because it
looked cool on TV‖ is an honest, partial answer to the question ―why did you become a lawyer?‖ I used to
watch ‗Matlock‘ in my grandparent‘s basement, and they didn’t even like that show. As the years passed, my
mother introduced me to ‗Law and Order.‘ Perhaps somewhat ironically, these shows provide an even greater
avenue for escapism than they did in my pre-lawyer days. There is a certain perverse pleasure in shouting
―objection‖ at my TV, or spoiling the surprise in a pre-trial hearing. To atone for these sins, I bring you a profile of Mom‘s favorite fictional lawyer.
Name: Benjamin Stone
Position: Executive Assistant District Attorney, Manhattan District Attorney‘s Office, 1985-1994
Unfairly omitted from the ABA‘s ‗Top 25 Fictional Lawyers‘ and ‗25 Other Notable Lawyers,‘ Stone lives
what he practices. If the Rules of Professional Conduct set a floor, Ben Stone sets the ceiling. In the rare instances when his personal morals are at odds with his job, he knows that his only duty is to the people of New
York.
―The commandment says ‗Thou shalt not kill‘ not ‗Thou shalt not kill nice people.‘‖
The victim in that episode was a drug-dealer who raped the shooter‘s fiancé. The police, the community, and
eventually the jury saw no reason to punish the shooter. But Stone‘s only concern is whether the shooter
pulled the trigger and had intent. Later in this episode the DA learns that the shooter was also a drug-dealer
who had previously worked for the victim. Unfortunately for Ben Stone, this evidence was never admitted at
trial.
Michael Moriarty, the actor who played Ben Stone, shares some values with his character. For example, both
Stone and Moriarty are against abortion. However, the character and the actor express their beliefs quite differently. Stone is always mild-mannered and soft-spoken, often addressing his adversaries as ―Sir.‖ Moriarty,
by contrast, has been arrested several times for barroom brawling.
Ironically, Moriarty has been praised by the American Bar Association for his ―exciting, dynamic speaking
style.‖ Although ―dynamic‖ is a great quality of speech, it is a poor quality of logic. Moriarty martyred his career in protest of censorship. Twelve years later, he urged Congressman Peter King to charge the New York
Times with treason. I had to stop reading his essays because I could feel my fascination turning to obsession.
The early seasons of Law and Order are available on Netflix. To attempt to understand the man behind Ben
Stone, you can read Michael Moriarty‘s regular contributions to www.enterstageright.com, or visit the Michael
Moriarty Unofficial, Unauthorized, Unsanctioned Home Page, www.mmuuuhp.com.
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WSBA Referendum proposes big changes;
WSBA calls on members to vote.
Submitted to the WCBJ by the WSBA’s CCO, Debra Carnes
Recently, a member referendum was filed with WSBA‘s Executive Director calling for a vote of
the WSBA membership. It requests that the Board of Governors‘ decision to keep 2013 license fees the
same for the fourth consecutive year be repealed, and that 2013 license fees be dropped from $450 to
$325. On March 7, electronic ballots will go out to the Active membership, with paper copies sent to
those without valid email addresses on file. Members will have until April 6 to vote. Passing or defeating this referendum requires a majority vote of those Active members voting. Below are some facts
about WSBA‘s member referendum process, your WSBA license fee, and the potential impact of the
proposed referendum.
WSBA’s member referendum process is the avenue by which any Active member of the Bar
can affect policy set by the Board of Governors. A referendum can reverse or modify a final
action taken by the Board of Governors, enact a resolution, or amend the WSBA bylaws. Any
Active member may file a petition for a referendum if it meets the criteria laid out in the WSBA
Bylaws. To pass, a referendum requires a majority of those Active members voting.
The WSBA license fee of $450 has been set the same for four consecutive years (2010-2103).
The Board voted unanimously in 2011 to keep the fee the same, despite continued growth of the
membership and budget pressure.
WSBA is both a regulatory agency and trade association. Washington is one of 32 states with a
mandatory bar. The rest (18) pay a license fee to the Supreme Court and additional fees for a bar
membership. WSBA serves nearly 30,000 active members and is charged with regulating the
profession as well as providing valuable services and programs to members and the public.
Paying your annual license fee is the equivalent of obtaining a business license. Many other
professions require an annual license fee to practice in our state. While a number of professions
pay less, there are many that annually pay more. For instance, midwives pay $525, chiropractors
pay $607, physicians and surgeons pay $675. Dentists pay $576 and auto dealers pay $750.
Washington’s license fees are on par, when looking at other state bar associations that perform regulatory functions. Of the 32 mandatory state bars in the country, Washington‘s license
fees rank near the middle among those states with comparable membership size (e.g., Michigan,
Wisconsin, Georgia). By comparison here in our region, Oregon also has a mandatory state bar
with a license fee of $492 annually, and Alaska‘s license fee is $660.
Reducing the license fee to $325 is equivalent to what was collected a decade ago when WSBA
membership was 28 percent smaller with fewer programs and services offered. A cut in license fees of this magnitude equates to a 26% budget cut, or $3.6 million, putting numerous programs and services at risk for cuts or elimination.
Please look for your ballot to arrive electronically or in the mail. Every vote counts. For more information on the License Fee Referendum, go to www.wsba.org.
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WCBJ Ed. Note: Signatures submitted to the WCBJ, but left off due to space –on file with the Whatcom County
Bar Association
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Notice to All Judicial Candidates:
WCBJ Policy on Campaigning
Hi there.
I was appointed Editor of this journal under the Brinson Administration, and the only directive Betsy gave me was
―Don‘t take sides in inter-bar politics.‖ I haven't had many opportunities to consider that directive, until now. We have,
what I predict will be, a plethora of fine candidates for the position J. Mura is vacating. I also imagine that, like most
attorneys in the county, I personally know all of the candidates that are running… one of the advantages of such a closeknit bar association. It also means that this race is basically inter-bar politics.
On one hand, I am sitting here rubbing my hands together, thinking of all the revenues the bar journal could take in from
advertising; while, on the other winning hand… I feel there should be some limits, such as to prevent any kind of $$$
dominance or bias in our periodical. So, first, two rules will apply:
1. No candidate (or mysterious out of state funded PAC for such candidate) will have more than 1 full page ad per issue.
2. The candidate (or their designee) will get one opportunity before the primary, at the same time as all the other candidates, to put forward a two page article on their position and qualifications.
More important: to sponsor goodwill and amicability among the candidates, I will leave it up to the candidate to coordinate amongst themselves as to when they want to issue their WCBJ statements.
I will also probably put together a questionnaire and send a top reporter out (patience… I have to find one) to conduct
interviews. I look forward to hearing your perspectives!
Also one last thing, since you are all entering political fisticuffs: ―Just because you don’t see a punch coming
doesn’t mean it won’t hurt when it lands.‖ Prepare to roll with the punches.

The Tangents of a Tax Lawyer:
By Brian M. Ellis *
In doing some research for an entity with foreign income, I was, in proper lawyerly fashion, attempting to determine the definition of... ―the United States.‖ One would think this would be easy to do in a code section written by
such scholars as US Senators and Congressmen.
Oddly enough, the term isn‘t defined frequently within the internal revenue code. 26 USC 7701, which appears to be the catch-all definition statute appears to provide the only definition. There, in defining the good ‗ol USA
it unsatisfactorily says ‗states and DC.‘ Yet, when defining ‗State,‘ it only says ―DC.‖
It seems we could argue that, as citizens of Washington, we are not citizens of the US, and thus not subject to
its taxing authority… at least according to the IRS! This naturally led me down another rabbit-hole… and in trying to
not so seriously validate my conclusion that Puerto Rico was not part of the United States, I came upon the following
terrifying website: http://www.famguardian.org/Subjects/Taxes/Citizenship/NotACitizenUnderIRC.htm.
Fascinating reading, though in looking at the law again, I think factually incorrect. Buts it‘s scary the things
you can find on the internet.
*Brian is an avid reader of the Whatcom County Bar Journal, and practices in a multi-state tax environment for a
major corporation in King County.
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Non-Real Estate Attorney?
Solo Practitioner?
Need Real Estate Documents For a
Sophisticated Commercial Transaction?
Use one of






John’s Forms

Purchase & Sale Agreements
“Green Building” Leases
Nonjudicial Foreclosure Package
And More!

 Office & Retail Leases
 Financing Documents
 Condominium Package

www.johnsforms.com
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Bratlien Law Firm
DUIs, Felony, Misdemeanor, Traffic,
Vacate/Seal Records,
&
Restore Firearms Rights
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Whatcom County Bar Association—The Minutes
January 4, 2012
Northwood Hall, Bellingham, Washington
I. Call to Order: President Deborra Garret called the meeting to order at 12:25 p.m.
II. Recognition of Judicial Members, Guests and New Members:
President Garrett recognized the following members of the Judiciary present: Judges Smiley, Grant, Verge, and Uhrig. Doug
Robertson introduced Kristin Reid, a new associate with the firm. Mr. Robertson confirms that Ms. Reid is the firm’s first female
attorney in its 100+ year history. The Belcher Swanson attorneys are very pleased Ms. Reid decided to join the firm.
III. Recognition of 2011 WCBA Officers:
President Garrett thanked the 2011 WCBA Officers, President Doug Robertson, Secretary Tom Lester and Treasurer Erin Crisman Glass, for their service. Nice things were said, nice plaques were given.
IV. Approval of December 2011 Minutes:
The December 2011 minutes were unanimously approved. President Garrett thanked Secretary Lester for his final reporting of
the Minutes.
V. Law Advocates Report:
Terra Nevitt reported that Whatcom County received an award from the Legal Foundation of Washington. Jim Britain added that
this award is a big deal. The Rainier Cup is given to the county with the greatest percentage of members contributing to the Campaign for Equal Justice. Law Advocates received a little over $122,000 from the Foundation. Law Advocates was the only legal
services program that didn’t receive a budget cut. Ms. Nevitt said this was due to Law Advocates’ efforts to reach out to maintain
services in Island County. Law Advocates will hold its Annual Meeting at the February bar luncheon in lieu of the regular meeting.
The Pro Bono prize was awarded to Olivia Berkland, a gift card to Café Florre.
VI. Committee Reports; Announcements:
A. Treasurer Report: Treasurer Crisman Glass presented the December 2011 Report. The final WCBA member count
for the year is 175. Deposits = $4,287.00. Expenses = $2,667.30. Ending balance = $ 35,378.58. A motion to approve
the December 2011 Treasurer’s Report passed. 2012 WCBA bar dues are due. They can be paid at the meeting or
sent to WCBA P.O. Box 1142 Bellingham 98227.
B. Washington Women Lawyers – Whatcom County Chapter: No report.
C. Law library: No announcement.
D. BOG Report: President Garrett reported that President Robertson, VP Garrett and Treasurer Crisman Glass at tended
the BOG lunch last month & met with Governors. There are ongoing concerns with court backlog, the BOG has some
resources & information. The Governors were impressed with Whatcom County because of Law Advocates and our high
rate of participation in pro bono & volunteer work. Governor Buri reported that the BOG has considered the LPO (Limited
Practice Officers) proposed rule and the rule is going to Supreme Court. The Court will likely review the matter in April. A
licensing system is proposed for LPOs.
E. Community Education Committee. Bob Butler gave the report: A community education event was held on December
12. A stimulating discussion occurred for a couple of hours on Superior Court funding. It will be televised on BTV10.
F. CLE Committee. Please fill out the CLE Survey which is distributed on tables. The Committee will be meeting next
week to finalize the CLE schedule for the year.
G. Announcements. The Mock Trial Competition coming up. There will be 4 or 5 area high schools competing. Each
team puts on a full trial, the whole nine yards. You can volunteer by being a rater! It takes about 2-1/2 hours; no prior
experience is required. The Competition will be on February 25.
VII. Other Business: None.
VIII. Guest Speaker: President Deborra Garrett.
President Garrett reflected on the history of the WCBA and how proud she is of what the organization has become. She noted
that Law Advocates has been the one thing all of us have supported and agreed upon. “We’ve become quite collegial, much
more so than in past years,” President Garrett reflected. “There are so many fine people I know who are lawyers.” President
Garrett encouraged anyone to contact her with ideas.
Meeting adjourned: President Garrett adjourned the meeting at 12:55 p.m.
Minutes prepared by Secretary Jennifer Willner

RESORT TO CHEAP SELF-PROMOTION!

Advertise in
the Newsletter
Admit it. You read the ads in the Newsletter to see what‘s
going on. So does everyone else. If you have a service to
offer to your colleagues in the local legal community — or
if you just want to show off — you won‘t find a cheaper,
easier way to do it.

1/8-page . . . $35/mo.
2.46‖H x 3.86‖W

1/4-page . . . $50/mo.
5.00‖H x 3.86‖ W

1/2-page . . . $75/mo.
5.00‖ H x 7.90‖ W

full page . . . $100/mo.
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10.00‖ H x 7.90‖ W

And it’s easy to place your ad
E-mail your ad as an MS Word .doc, MS Publisher .pub, .JPG,
.GIF or .pdf file to:
rajeev@northwhatcomlaw.com
We‘ll get it in the next issue and bill you. Pre-size the ad if you
know how. Otherwise, tell us the size you want. Questions? Email Editor Rajeev at the above e-mail address, or call (360)
332-7000 .
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