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To Golf  or Not to Golf ? 
 

 The third week in August has traditionally been the Tri-County Golf Tournament and to be 

clear there is no tournament this year.  In years past we have used the golf tournament to raise 

funds for our local pro bono programs.  I think we still need to have a fund-raiser in lieu of this 

event.  First, if you have the money to play golf, you can afford to give.  Second, if you have played 

golf during this pandemic you can give to LAW ADVOCATES.  The programs at LAW ADVOCATES 

need your help more than ever.  Here is the link to donate: https://lawadvocates.org/donate/ 

 The ripple affect of the pandemic will continue for members of our community.  So many 

people need legal help now more than ever.  LAW ADVOCATES’ webpage offers information and 

resources for landlord tenant issues, ID access, bankruptcy/unlawful debt collection, homeless-

ness, child custody and more. Here is the link to check-out LAW ADVOCATES’ programs: https://

lawadvocates.org/programs/   

 I feel safe to say that it will be sometime before we meet again in person as a local bar asso-

ciation.  We no longer have Northwood Hall as a meeting place so another suitable site needs to 

found.  We can table that issue for the time being.   I am open for any suggestions sent my way.   

 In answer to the question of to play golf or not play golf.  I say play golf and give to LAW AD-

VOCATES!  Indeed, anytime you play please give as well.  Hopefully, next year when Skagit County 

is set to host the tournament we can meet again.  I am looking forward to that day.  I know there 

are many who do not play golf and I get their point of view.  Seinfeld said it best: 

 

The President’s Column 
By Matt Conner, WCBA President 2020 
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“Golf, the ultimate avoidance activity, a 

game so nonsensically difficult, so 

pointless, so irrational, so time-

consuming, golf, could only possibly 

stand for Get-Out-Leave-Family.” 

“And I have a lot of friends who play it 

and they love it.” 

“Yes, I’m sure that it is challenging. It’s 

also a challenging to throw a Tic-Tac 100 yards into a shoe box.” 

 “In the fantasy mind of the golfing father, the family will come running out to hear the ex-

citing stories of his golfing adventures. In reality, no one is even aware that he has left or returned. 

From 8 ½ hours of idiotic hacking through sand and weeds while driving drunk in a clown car 

through a fake park,” Seinfeld said. “Nonetheless, the father remains proud, dressing in bizarre 

outfits around the house on the weekend.” 

 I am looking forward to the day when we can meet again, dress bizarrely and tell tall golf 

tales to each other.  I hope everyone is staying safe and healthy.  
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Office Space Available –  Bellingham Towers -  119 N. Commercial Street – downtown!  Just down 

the street from City Hall, the Court House and the Federal Building. If interested please call 360-647-

1916  x 112 or email: robbi@hollanderinvestments.com. Conference room available for Rent to Ten-

ants and Non-Tenants.   

Classified Ads 

Free to all WCBA members & firms in which all members 
have paid their membership dues.  $15 otherwise. 

e-mail ad copy to: 

rajeev@northwhatcomlaw.com 

by the 15th of the preceding month 

Part-time Assistant Wanted.  Part-time legal assistant needed for law office. Independent contractor 
(not an employee). Duties include organizing files, on paper and on the computer, creating templates, 
editing documents.  Helping to close out 2020 and create new systems for 2021.  Detail-oriented, 
quick learner, and a pleasant person to be around.  If interested, please send a text to Maureen Toomey 
at 360-599-0697. 

SPACE FOR LEASE. Looking for additional office space or a new location in Skagit County? 
Space available in business center with ample parking and on main arterial road in Burlington, 5 min. 
from I-5. Remodeled spaces of 1,100 ft 2 or 3000 ft 2 now available.  New carpet, LED lighting, sign-
age. Rates from 22 to 25 per ft/year, plus NNN.  720 -790 S. Burlington Blvd., Burlington WA 
98233.  For more information: 360.853.3287. Edward-Berger Properties, LLC.   

Looking for a fun dance band for your next party, fundraiser or other event?  Lemon Creek per-
forms songs by great women rockers and popsters of the last 4 decades.  From Fleetwood Mac to Amy 
Winehouse—Sheryl Crow to Lady Gaga to Garbage—with some interesting and fun detours along the 
way.   From the irresistible dance grooves of Blondie and Kylie Minogue, to the drama and intensity 
of Concrete Blonde and The Cranberries—you will get up and dance!  Lemon Creek is Lesley Ros-
tron, Jon Grover, Mike Rostron and Doug Hyldahl. Check us out at https://www.gigmasters.com/rock-
band/lemon-creek  and  https://www.facebook.com/pg/lemoncreekrock/about/  

mailto:robbi@hollanderinvestments.com
https://www.gigmasters.com/rock-band/lemon-creek
https://www.gigmasters.com/rock-band/lemon-creek
https://www.facebook.com/pg/lemoncreekrock/about/
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Corona and Civil Legal Aid 
 
The longer the COVID-19 pandemic continues … 
 

… the more we need your support. 
 
Op-Ed by Kirsten Barron and Rajeev D. Majumdar 
 
 
Our Colleagues, 
 
These are difficult and uncertain times, but also full of deep meaning, connection and opportunity.  
The longer the COVID-19 pandemic continues, the more challenges we uncover regarding the 
health and economic hardships facing our community.   
 

It is clear the COVID-19 outbreak in Washington leaves countless people with new and unanticipat-
ed challenges – and those challenges include civil legal challenges: securing unemployment bene-
fits, staying housed, guarding against abuse, and much more. 
 

Governor Jay Inslee has rightly noted that civil legal aid is a crucial component of the state’s com-
prehensive approach to the crisis. Civil legal aid is provided by a network of legal providers for 
those who cannot afford a lawyer, yet need the critical protections offered by our legal system.  It is 
founded and operated under the principal that our justice system is for everybody.  Throughout 
Washington, legal aid providers and volunteer attorneys have quickly adapted to provide remote cli-
ent consultations, virtual clinics, and representation in telephonic emergency hearings.   
 

This Country was founded on the rule of law.  This means that when folks deal with the conse-
quences of the COVID-19 pandemic, there are legal issues. Lawyers are on the front lines helping 
folks navigate employment, the unemployment system, housing, domestic violence and healthcare. 
These frontline programs need much more support in the face of overwhelming new needs. And 
this support will become even more of a necessity as civil legal problems multiply in the fallout 
from this crisis.  In Whatcom County, Law Advocates is the volunteer lawyer program providing 
many of these services and Northwest Justice Project’s office also provides services in this part of 
the State.  The two work closely to coordinate efforts to get legal protections to as many people as 
possible. 
 

An unprecedented number of workers need help identifying eligibility for unemployment and fami-
ly leave benefits, as well as appealing wrongfully denied claims. Most have never before had to 
navigate the public benefits system; and without legal assistance, far too many will not obtain their 
rightful benefits to weather job losses, reduced hours, and illness. 
 

Domestic violence advocates warn that at-risk partners and children can be cut off from support 
(Continued on page 7) 
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networks and isolated in abusive homes. With courts operating remotely, survivors need help secur-
ing protection orders. Civil legal aid attorneys are providing this urgent access to the justice system, 
helping survivors and their families get the protection they need. 
 

But the current crisis is generating a wave of needs that will overwhelm our legal aid system. Even 
before the outbreak, just a quarter of low-income people in our state received the civil legal help 
they needed. And now, with so many more Washingtonians in need, we must redouble our commit-
ment to justice for all. 
 

If our justice system does not include everyone, then it is a special privilege for some.  This epi-
demic is painful and challenging, but we believe that this community has been and will continue to 
step up to find meaning and connection and that we will work to repair and make right the weak-
nesses in our systems that leave people behind – in whatever regard – housing, employment, 
healthcare.  Civil legal aid is a critical piece of our response.   
 

We can see the needs now, and we know what’s coming. Washington’s civil legal aid providers are 

on the front lines, helping our state meet the crisis head-on. Increased support will ensure that they 

can effectively help guide Washingtonians through our recovery as well.  We have been a commu-

nity of lawyers committed to legal aid and your donations mean more today than ever before.  We 

are hopeful we can continue to count on your generosity.  Please give at  https://

legalfoundation.org/givenow/. 

 

  Thank you, 

 

 

 

  Kirsten Barron     Rajeev D. Majumdar 

  Barron Smith Daugert, PLLC   Whatcom Law Group, P.S. 

(Continued from page 6) 

https://legalfoundation.org/givenow/
https://legalfoundation.org/givenow/
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Joe Abbott Retires 
WSBA# 4163  

 
It is time to let everyone know that I intend to 
close my Everson law office at the end of August, 
2020. I will probably keep my Bar membership 
until May 2021. That will conclude 47 years of 
practicing law, much of it in the small town of 
Everson. I once heard a local attorney testify at a 
deposition, when asked what kind of law he prac-
ticed, answer "small town law". As many of you 
know, I practiced law with Doug Shepherd as a 
partner for more than 30 years. During that time I 
had a lot of fun watching Doug skewer big city 
attorneys and I even got to do that a few times 
myself. Through those years it felt good to have a 
decent payday but it felt even better when a per-
son leaving my office said something like "I'm 
sure glad I came to see you" (after I advised that 
an issue which had been bothering them posed no 
real legal threat). 
  
I am taking some furniture and computers home but not many books. I have available (free except 
you have to haul) impressive looking (but not updated) Washington Practice (West publication), 
West's legal forms, Washington Digest 2d, RCWA, AmJur2nd, various Restatements of the law and 
others. I frequently found the RCWA helpful because of the annotations and the ease of seeing 
what the law used to be when the law had changed. The AmJur 2d has been in my reception area, 
causing the occasional client to ask, "have you read all of those books"? I also have several 3 & 4-
drawer metal file cabinets which are not decorative but good for storage, one custom-made desk 
and a few office chairs which are available.   Call me at 360-966-5200 or email me at 
joe@joeabbott.info if you are interested.  
 
If asked whether I would do it all over again (law school, law practice in a small town, etc.), I 
would probably say 'yes’. 
 
Joe 
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Editor’s Note:  I have the full files if you want them.  For copies, e-mail 
me at Rajeev@whatcomlaw.com  
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Public Notice for Appointment  
of  

Full-Time Magistrate Judge  

  

 
Good afternoon, 
  

The United States District Court for the Western District of Washington is currently accepting 
applications for the position of full time magistrate judge in Seattle, WA.  Please view the posi-
tion announcement, public notice and application form on the court's website  
  

Applications will be accepted until 11:59 p.m. on September 25, 2020. 
  

Thank you,  
  

William M. McCool 
District Court Executive / Clerk of Court 

https://legalfoundation.org/endowment/endowment-estate-planning-webinars/
https://lnks.gd/l/eyJhbGciOiJIUzI1NiJ9.eyJidWxsZXRpbl9saW5rX2lkIjoxMDAsInVyaSI6ImJwMjpjbGljayIsImJ1bGxldGluX2lkIjoiMjAyMDA4MDMuMjUyMjUwOTEiLCJ1cmwiOiJodHRwczovL3d3dy53YXdkLnVzY291cnRzLmdvdi9uZXdzL3B1YmxpYy1ub3RpY2UtYXBwb2ludG1lbnQtZnVsbC10aW1lLW1hZ2lzdHJhdGUt
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Quick Look at Washington Supreme Courts Opinions 
released in July 2020  
By Michael Bersch 
michael@michaelbersch.com 
 
 
Waiver of Marital Counseling Privilege 
Magney et al. v. Pham, MD et al., Wash. slip op No. 96669-9, July 02, 2020 
 The Magneys filed a medical negligence suit against Pham et al. (Doctors) alleging misdiag-
nosis of their son. Among the damages sought were mental anguish and loss of consortium. The 
Doctors learned the Magneys had completed marital counseling before their son’s diagnosis and 
sought discovery of that counseling. The Magneys moved for a protective order claiming privilege 
and irrelevancy. They requested a review, in camera, of the records. The superior court denied their 
motion holding the privilege was waived automatically when mental health was put at issue. The 
Court of Appeals denied review. The Supreme Court granted review and held: 
 

• There is no automatic waiver of the marital counseling privilege for filing a lawsuit 
claiming mental health damages except for that explicitly enumerated in RCW 5.60.060
(9)(b), bringing charges against the mental health counselor. (p. 9-10) 

• “There are some causes of action where the marital counseling privilege would almost 
certainly be impliedly waived. For example, a cause of action for loss of consortium 
within a marital relationship would likely waive the marital counseling privilege because 
it would undoubtedly require testimony as to the health of the marriage. But this would 
be waived upon the introduction of evidence or testimony, or disclosed intent to do so, 
not by filing the lawsuit.” (P 19) 

• To prevent undue disclosure and harm to the spouses and family unit, if the party holding 
the privilege requests, the trial court must hold an in camera review to determine if the 
privilege was impliedly waived and whether the records are relevant. (p. 20-21) 

 
 
Procedure – Final Decision LUPA 
Confederated Tribes & Bands of the Yakama Nation v. Yakima County, Wash. slip op No. 97910-
3, July 02, 2020 
 Under the Land Use Petition Act (LUPA), a petition is timely if filed and served on all par-
ties within twenty-one days of the issuance of the land use decision (RCW 36.70C.040(3)). At issue 
was whether RCW 36.70C.040(4)(a) or RCW 36.70C.040(4)(b) triggered the 21-day filing dead-
line. 
 The Confederated Tribes and Bands of the Yakama Nation (Yakama) appealed a hearing ex-
aminer’s land use decision to the Yakima County Board of Commissioners (County). On April 10, 
2018, the County passed a resolution affirming the hearing officer’s decision and denying Yaka-
ma’s appeal. Three days later, as per the county’s code requiring written notification of the deci-
sion, a county planner sent an email letter, with the resolution attached, to Yakama. Yakama filed a 
LUPA petition in superior court 22 days after the resolution and 19 days after the county planner’s 
letter. The County moved to dismiss the petition as untimely under RCW 36.70C.040(4)(b), argu-
ing the 21-day filing period began when the County passed the resolution sitting in a quasi-judicial 
capacity, and Yakama was 1 day late. Yakama responded that RCW 36.70C.040(4)(a) governed, 
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and the 21-day filing period began when the county planner sent the written resolution to Yakama. 
The superior court agreed with Yakama; the Court of Appeals reversed. The Supreme Court grant-
ed review and held: 
 

• Yakama’s petition was timely filed. Quoting the Yakima County Code, the Court noted 
the ““Board’s final written decision shall constitute a final administrative action for the 
purposes of Chapter 36.70C RCW.” (p. 4) The “written decision” then requires transmis-
sion of that decision to the petitioner; this triggers the 21-day filing period under RCW 
36.70C.040(4)(a). 

• Perhaps of more interest, the Court stated in dicta that “LUPA’s stated purpose is ‘timely 
judicial review.’.” (p. 7) The uniform 21-day filing deadline for appeals “is intended to 
prevent parties from delaying judicial review at the conclusion of the local administrative 
process.” (p. 7) Noting that under the County’s reading of the statute, Yakama’s filing 
was only a single day over the 21-day deadline. The Court indicated some flexibility in 
LUPA stringent statutory deadlines; “these deadlines should not be so woodenly interpret-
ed as to prevent judicial review on the merits.” (p. 7) 

 
 
Criminal Procedure – Shackling 
State v. Jackson, Wash. slip op No. 97681-3, July 16, 2020 
 The Clallam County Superior Court adopted the Clallam County Sheriff Office’s (CCSO) 
policy of requiring some type of restraint or shackling of all incarcerated defendants appearing in 
all court proceedings. 
 John Jackson Sr. was charged with second degree assault and was subject to the CCSO poli-
cy, which included wearing a leg-brace beneath his clothing during his trial. He was found guilty 
and appealed. Jackson argued his constitutional right to due process was violated by being forced 
to wear restraints without an individualized inquiry whether the restraints were necessary. The 
Court of Appeals held that Jackson’s constitutional rights were violated but that the violation was 
harmless. The Supreme court granted review and held: 
 

• “A trial court must engage in an individualized inquiry into the use of restraints prior to 
every court appearance.” (p. 14)  

• Furthermore, where there is a constitutional violation for shackling, the “State bears the 
burden to prove beyond a reasonable doubt that the constitutional violation was harm-
less.” (p. 16) 

 
 
Due Process – Parental Rights Termination 
In the Matter of the Welfare of M.B., Wash. slip op No. 97731-3, July 23, 2020 
 N.B. was incarcerated but strongly wished to participate in his parental right termination tri-
al. In his almost three-day trial, he participated only by phone for part of the third day.  The trial 
court terminated N.B.’s parental rights. N.B. appealed, arguing a due process violation.  “The 
Court of Appeals Division Two commissioner affirmed, concluding that representation by counsel 
was a sufficient safeguard under the circumstances.” (p. 5) The Supreme Court granted review and 
held: 

(Continued from page 12) 

(Continued on page 14) 



An incarcerated parent does not have an absolute right to appear in person at a termination trial, but 
“must be given a meaningful opportunity to be heard and defend through alternative proce-
dures.” (p. 7) 
 

• A balancing test (see Mathews v. Eldridge, 424 U.S. 319) is used to determine whether 
the alternative procedures satisfy due process. “Under this test, the court balances (1) the 
private interests affected, (2) the risk of error created by the procedures used and the 
probable value of any additional procedural safeguards, and (3) the State’s interest in us-
ing the challenged procedure.” (p. 7) 

• If the incarcerated parent shows a procedural due process violation, the parent need not 
show that his full participation would have resulted in a different outcome. The appropri-
ate remedy is reversal and a new trial. 

 
 
Mandamus 
Colvin et al., v. Inslee et al., Wash. slip op No. 98317-8, July 23, 2020 
 Because of the COVID-19 pandemic, five inmates serving criminal sentences at different 
Washington Department of Correction facilities brought a petition for writ of mandamus to: 
 

• In the words of the majority, “petitioners ask the court to force Governor Jay Inslee and 
Department of Corrections Secretary Stephen Sinclair to reduce the prison population by 
ordering the immediate release of three categories of offenders.” (p. 2) 

• In the words of the dissent – “At oral argument, the petitioners made clear they were not 
seeking the blanket release of any particular group. …  Rather, they ask this court to di-
rect DOC to prioritize the release of vulnerable inmates …” (D-p.4) 

• And from the petitioner’s brief, “Petitioners respectfully request this Court to issue a writ 
ordering the Governor and the Secretary to take appropriate actions to mitigate the harms 
that COVID-19 poses by beginning a large-scale release of people most at risk and others 
…” (PB-p. 56) 

 
In a 5 to 4 opinion, the majority framed the issue as whether mandamus was the proper instrument 
for the remedy sought by the petitioners? The majority noted that those seeking a writ bear the bur-
den of showing three elements: one, the government official has a clear duty to act; two, they have 
no other plain, speedy and adequate remedy; three, they are beneficially interested. The majority 
held: 

• The petitioners failed to identify any clear duty of the defendants.  The Court noted that 
the executive branch has historically led the response to emergencies; the law empowers 
the governor to proclaim a state of emergency; an emergency proclamation grants numer-
ous powers to the governor, the acts of which are discretionary. 

• “[T]he governor’s power to release inmates by commuting sentences or pardoning of-
fenders is exclusive and discretionary. [The Washington Supreme Court] has no power to 
dictate how the governor may exercise that discretion—even in an emergency.” (p. 19) 

• “While we do not minimize the serious risks COVID-19 poses to Washington’s incarcer-
ated population, we will not use this emergency as an occasion to wield powers that ex-
ceed our constitutional authority. For these reasons, we deny and dismiss the petition for 
a writ of mandamus.” (p. 21) 
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The dissent had a different view: “[T]o fulfill our essential judicial function, we must decide 
whether challenged acts or omissions violate the constitution, even when making that decision is 
difficult. And we must learn from our history—a history which shows that in times of distress, 
courts all too often defer to the executive branch and sacrifice precious liberties, especially for our 
most vulnerable.” (D-p. 1)* The dissent’s primarily argues the Court should have examined and 
resolved the questions of fact before deciding whether the petitioners were entitled to the relief 
they sought. 
 Personal thoughts: 
 The petitioners asked too much. Petitioners sought the release of possibly thousands of pris-
oners, including themselves. If the petitioners sought only their release as protection from COVID-
19, the petition would be logical, but it does not logically follow that release the petitioners along 
with many other prisoners would help protect the petitioners. The opposite would seem true; the 
release of numerous prisoners to reduce inmate numbers would benefit those who remain incarcer-
ated. 
 
*As an example, the dissent referred to the internment of Americans of Japanese descent. The ma-
jority considered this a low blow calling it “inaccurate and inflammatory” and unfair to equate the 
mass incarceration of law-abiding Americans based on their heritage to those lawfully incarcerated 
in Washington’s prisons. (p. 18) 

(Continued from page 14) 

(Click Ad) 

https://www.skagitcountybar.org/event-3939695
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You are reading this aren’t you? 
 

You too, should be advertising 
right... 

 
HERE! 

 

 
 New and Old Sponsors… did you know 

as of today, if you pay your sponsorship for 6 

months or more in the WCBJ, you get a 5% 

discount?  If you pay for a year or more, you 

get a 10% discount!!!!  Who knows what the 

Editor will offer you if you want to pay for a 

decade in advance?!!!!!!!! 
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Butler Beschen Law, PLLC  
 

Is pleased to announce that Stephen Jackson has 
joined the firm as an associate attorney.  
 
Stephen comes to the firm with years of experi-
ence handling serious felonies at the Whatcom 
County Public Defenders Office, clerking in US 
District Court, and for the Federal Public De-
fenders Office in Nevada. Before his legal ca-
reer, Stephen worked in journalism as a reporter 
during which time he won an Emmy for his 
work.  
 
Jackson’s practice includes 
defense of individuals ac-
cused of criminal conduct, 
appellate work, employment 
actions, wrongful discrimina-
tion, civil rights, and vacat-
ing criminal convictions. 
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Court Reporting & Real-time Specialists 
Court Approved Audio Transcription 

We Offer Premier 
Certified Court Reporters 

Video Conference 
Transcriptionist 

Conference Rooms 
Videographer Services 

Transcription of Audio/Video Files, from all formats 
Easy Online Scheduling 

We look forward to meeting all your Court Reporting 
and Transcription needs. 

 
360-671-6298  

info@corpolongoandassociates.com 
or visit us at 

Corpolongo.net  

Serving Western Washington Since 1985 
 

mailto:info@corpolongoandassociates.com
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Advertise in  
the Newsletter 

RESORT TO CHEAP SELF-PROMOTION! 

Admit it.  You read the ads in the Newsletter to see what’s 
going on.  So does everyone else.  If you have a service to 
offer to your colleagues in the local legal community — or 
if you just want to show off — you won’t find a cheaper, 
easier way to do it. 

1/2 

1/4 

1/8 

1/8-page . . . $35/mo. 
2.46”H x 3.86”W 

1/4-page . . . $50/mo. 
5.00”H x 3.86” W 

1/2-page . . . $75/mo. 
5.00” H x 7.90” W 

full page . . . $100/mo. 
10.00” H x 7.90” W 

 

And it’s easy to place your ad 
E-mail your ad as an MS Word .docx, MS Publisher .pub, .JPG, 
.GIF or .pdf file to: 

rajeev@whatcomlaw.com 

We’ll get it in the next issue and bill you.  Pre-size the ad if you 
know how.  Otherwise, tell us the size you want.  Questions?  E-
mail Editor Rajeev at the above e-mail address, or call  (360) 
332-7000 . 

Yes, we publish in color! 


