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The President’s Column
By Lisa Saar, WCBA President 2018

The “Dog Days of Summer” and “The
Fine Art Of Advocacy”
We usually say the Dog Days of Summer are here when towards the end of summer the days seem long. For those of you
who are wondering where the phrase “Dog Days of Summer” actually originated, you might find it interesting that the “dog days” are
usually July 3 through August 11 when the Dog Star, Sirius, rises closely in conjunction with the
sun. If you are even remotely interested in the celestial bodies, as I am, and want to easily find Sirius in the sky I recommend the free App - “Star Walk 2”. This App provides a map of the night sky
naming and helping you locate cool stars and stuff. Now, the real focus of this article, “The Fine
Art of Advocacy”.
Last month’s article ended with information regarding the Campaign for Equal Justice and
how donations are spent representing low/no income clients. Lawyers who handle these types of
cases are advocating for those who would not be able to afford legal services. As lawyers, we advocate using many different methods.
Advocacy does come in many forms, but in my opinion is mainly accomplished through legal
writing such as, simple emails, letters, motions, briefs, mediation packages etc. All forms of advocacy are equally important in helping clients resolve their legal issues, but advocating solely
through our legal writing may mean the difference between successful and unsuccessful representation. I strive every day to be a better legal writer in hopes of being the best advocate I can for my
clients.
This past year, I started appealing social security cases with the United States District Court
Western District of Washington. These appeals require writing lengthy briefs explaining why the
previous fact finder erred in deciding whether a claimant should be awarded disability benefits. The
judge never sees the claimant and can only make a judgement based on what is read in the transcript
and pleadings. As the claimant’s advocate, and writer of the briefs If I am not an effective (write a
terrible brief), my client’s livelihood is affected. It could mean the difference between having
enough money to remain in their home or forced to live on the streets. The appeal briefs have formatting and content rules and are limited to a certain number of pages. One of my legal writing resources recommends that every word should be meaningful. If it’s not meaningful it should be
erased. It seems like common sense, but when I re-read my writings, I still have way too many
words that “I think” aren’t necessary and should be erased. We were taught when taking multiple
choice tests to never erase your first answer. It’s hard sometimes to figure out what to erase, especially when it made sense the first time you wrote it. I like giving my briefs to at least two other
people to criticize and edit.
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(Continued from page 2)

A tip I picked up in trying to improve my briefs, is to not spend so much time and valuable
writing space arguing why the other side’s case is weak. Instead, I use most of my writing efforts
convincing the fact finder why MY argument should be accepted. I wasn’t doing this when I started,
and like a bull in a china closet I would vehemently and zealously advocate for my clients by arguing
why the opponent’s position didn’t hold water; or I would waste my efforts making arguments
against what I ‘thought’ the other side would argue. Once I tailored my writing, focusing on why my
position was stronger instead of focusing on my opponent’s argument, I started getting more favorable decisions. I still shoot down the other side’s arguments, but do it using less writing space. I
learned this tip by reading about legal writing.
Chief Justice John Roberts says to lawyers who want to write better motions and briefs, “The
only good way to learn about writing is to read good writing.” I whole heartedly agree. Reading
works by the best writers in their individual fields can only improve how we write. In law school I
was taught to write in part by reading old cases from judges who learned to write from other judges,
both of whom are no longer living. I’m sure you would agree that legal writing has changed from the
writing style found in those old cases. Today, newer attorneys are writing using more laymen’s terms
instead of the old stuffy jargon. Also, as more pro se litigants are entering the court room, we are decreasing the amount of legalese, so everyone can better understand the issues. My legal writing is
continuously evolving, and I hope getting better the more I practice.
I’ve learned that everyone has a different writing style even though they are saying the same
thing. There are many resources that will help you figure out the best way to phrase an argument.
The following are some of my favorite resources:
“Garner on Language and Writing”, Bryan A. Garner (2003); “Garner’s Dictionary of Legal
Usage”; “The Elements of Legal Style”(current ed.); and anything else he has written.
“How Judges Think”, Richard Posner (2008)
“The Art of Advocacy Briefs, Motions, and Writing Strategies of America’s Best Lawyers”, Noah A. Messing (2013).
“Thinking Fast and Slow”, Daniel Kahneman (2011).
WritetothePoint@workdrake.com – WordRake is a program for Microsoft Word that helps
clarify your writing. I don’t own the software, nor am I endorsing it. I do receive an email
newsletter called “Write to the Point” consisting of amusing grammatical tips.
And others too numerous to mention.
So, to keep it short and sweet, while advocacy comes in many forms, may we all strive to be better
legal writers in an effort to improve representation of and be the best advocates for our clients. I
hope everyone enjoyed the summer break and survived the “dog days of summer”! I’m looking forward to seeing everyone at the September bar meeting.
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Classified Ads
Free to all WCBA members & firms in which all members
have paid their membership dues. $15 otherwise.
e-mail ad copy as MS Word .doc file to:

rajeev@northwhatcomlaw.com
by the 15th of the preceding month

Office Space Available – Bellingham Towers - 119 N. Commercial Street – downtown! Just down
the street from City Hall, the Court House and the Federal Building. If interested please call 360-6471916 x 112 or email: robbi@hollanderinvestments.com. Conference room available for Rent to Tenants and Non-Tenants.
Attorney Available to Assist with Overflow Work. Former Sole Practitioner licensed in both
Georgia and Washington, will assist with your Overflow needs; now you can have the part-time assistance you need, when you need it. Professional and dependable. Can work on-site or off-site at my
own well-equipped home office. Rates variable by complexity of work; minimum 3 hours. Contact
me directly as follows: Carol Sheppard (770) 366-8186 or CSSheppard100@gmail.com.
Assistance in Serious Cases: Just moved to Bellingham. Recently licensed in Washington, with 42
years of trial experience in Texas, including lead counsel in 2 Capital Murders in the past two years,
and 12 years as a trial judge. Available to assist in preparation and trial of serious cases - criminal and
civil. Contact: Norman E. Lanford, Sr., 512-751-1272, or n.lanford@sbcglobal.net.
3 Professional Offices for Sublet Downtown. Approximately 1500 square feet with three west
facing window offices, natural light with an open floor plan, staff space, conference room, community kitchen and shower, etc. available for sublet. Located on the 3rd floor of the Bellingham Crown
Plaza. Can lease all three offices, one or two offices, and the staff space that you need. Professional
and quiet with lots of natural light and an open floor plan. Primary tenant is Kulshan Law Group, a
four-partner law firm. Phone and reception services available. Email Kris Bundy for details and
viewing - kris@kulshanlaw.com
Sublet Office Space on the 14th Floor of the Bellingham Towers. Two offices with mountain
views available for sublet on the 14th floor of the Bellingham Towers. A small conference room
right outside our office is also available if needed. If you are interested in viewing the space, please
call 360-650-9200 to schedule an appointment.
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Local Attorney Rob Olson Appointed Judge
Whatcom County Superior Court announces Judge-Appointee Rob
Olson will take his oath of office in a public ceremony to be conducted in the Whatcom County Council Chambers at 3:30 PM on
Friday, September 14th.
A reception will follow the ceremony at the Mount Baker Theater
from 4:30 PM to 6:30 PM.

Join Whatcom Women Lawyers for our first
Happy Hour after summer break:
When: September 18, 5 p.m. - 7 p.m.
Where: Aslan Depot (1322 N. State Street)
First drink is on us!
Everyone is welcome.
Mark you calendars for upcoming happy hours every "Third Wednesday" of the Month:
October 17 - Twin Sisters Brewery
Nov 28 - Boscoe's
January 16 - The Annex at the Local Public House
February 20 - Uisce
March 20 - The Grand Ave. Alehouse

Attorney Michael Kleps of Carmichael Clark, P.S. is taking a sabbatical for a year starting September 14, 2018 to travel the east coast by sailboat with his wife, six year old son and 2.5 year old
daughter.
Attorney Colin Morrow will handle the firm’s estate and estate planning matters while Michael is
away.
Michael plans to keep in touch with family, friends and colleagues by posting notes about the trip
at michaelkleps.tumblr.com.
Editor’s Note: Michale Kleps has been commissioned with a task to go to Cuba and a Commisarship from the Whatcom County Bar
Journal’s Directorate of International Affairs, so that all civilized persons in his path will give him aid and succor on his mission, and
hopefully survive long enough to report to us on the legal system in Cuba. This was arguably a wildly ultra vires action of the Editor
done without approval of the WCBA.
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Lessons From the
Masterpiece Cakeshop SCOTUS Decision
By Ryan Castle
Since the Supreme Court of the United States handed down its opinion on June 4 in Masterpiece
Cakeshop, Ltd. v. Colo. Civil Rights Comm'n, 138 S. Ct. 1719, 1723 (2018), many an LGBT rights
attorney have been asked what does it all mean. Certainly, media outlets have tried their hands at
distilling it down into 30-second sound bites, some better than others. At least to this LGBT rights
attorney, several members and allies of the LGBT community have expressed concern that, despite
what the technical legal import may be, some anti-LGBT individuals in their communities will be
emboldened and act accordingly. Interestingly, all sides of the political spectrum appear to have become emboldened. We have seen recent news stories of employees and owners of establishments
open to the public deny service to patrons with whom they disagree politically. Woe to the patron
wearing a MAGA hat or the gay couple in a dive bar.

Many of us have heard that the Masterpiece Cakeshop decision was narrow and limited to its facts.
That is essentially correct. Former Justice Anthony Kennedy, writing for the majority, ruled in favor of the Colorado baker, who refused to create a cake for the wedding of a gay couple. Justice
Kennedy reasoned that, because one or two of the commissioners at the Colorado Human Rights
Commission (where the lawsuit began) made biased comments against the baker’s assertion of a
sincerely held religious belief against gay marriage, the government acted with hostility to the religious beliefs of the baker and in a manner that passed judgment upon the legitimacy of the baker’s
religious belief. This is contrary to the requirements of the free exercise clause of the First Amendment. Additionally, Justice Kennedy reasoned that the Colorado Commission decided other similar
cases under different standards, resulting in dissimilar rulings. For these procedural reasons, the
Court found in favor of the baker (concurring opinions by other justices agreed with the ultimate
ruling, but not necessarily the detailed reasoning).
Fortunately or unfortunately, the Court did not issue a ruling on the ultimate issues in the case:
“Whether applying Colorado’s public accommodations law to compel Phillips to create expression
that violates his sincerely held religious beliefs about marriage violates the Free Speech or Free
Exercise Clauses of the First Amendment.”
Many of us may wonder how this is even an issue. Several of you readers may have grown up during the civil rights era of the 1950s and 1960s. And several of you readers are at least well aware of
that history. The Supreme Court decided the religious expression versus public accommodation issue many decades ago, ruling that non-religious entities open to the general public cannot deny services to individuals based on the color of their skin, despite any sincerely held religious beliefs.
Freedom from discrimination trumps a religious right to discriminate. The same logic would seem
to apply to the category of LGBT individuals. But, as many in the legal profession know, the Court
tends to avoid ruling directly on such hot button issues if it can (although many recent and not-sorecent exceptions come to mind).
(Continued on page 8)
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However, the Court wholly deflected the issue of whether creating a wedding cake constitutes artistic expression protected as speech under the First Amendment. This author, for one, finds this
issue to be a much greater legal minefield for the Court, which deftly sidestepped the issue entirely. But this battle will likely continue for advocates who see a more favorable Court in the future.
So what do we as lawyers take from this decision? First, on both sides of the bar, lawyers should
look at the procedural record for any religious animus to bolster their position in these types of
public accommodation suits. Second, the ultimate issue of freedom from discrimination versus a
religious right to discriminate against the non-heterosexual community is still technically up in
the air. Third, the issue of protected speech versus commercial activity remains at the status quo,
that is, vague and fact specific. Of note, in Washington’s own ‘public accommodation versus religious freedom case,’ State v. Arlene's Flowers, Inc., 187 Wn.2d 804, 820, 389 P.3d 543, 551
(2017), which has been remanded by SCOTUS in light of its Masterpiece Cakeshop ruling, an attorney for the gay plaintiffs has informed certain WSBA members that they feel confident the WA
Supreme Court ruling in favor of the gay couple seeking flowers for their wedding will still hold
despite the Masterpiece Cakeshop ruling.

And what do we as human beings take from this decision? It is this author’s opinion that this decision presents a larger lesson pertinent to this current political climate. Whether or not one
agrees that certain Colorado Commissioner comments demonstrated bias and hostility, we should
now better understand that there is no place in reasoned and open debate for vitriol and hostility.
If we wish to change hearts and minds, to any position, personal attacks and lack of empathy never work. Anger is easy and ultimately unsuccessful. Compassion and open-minded discussion are
hard but often fruitful.
Ryan Castle is a partner at Helios Law Group, PLLC, located in Seattle and Bellingham. At Helios, Ryan leads the personal injury, insurance, civil rights, and employment law practice groups
where he works in pre-litigation dispute resolution and litigation. He can be reached at ryancastle@helioslaw.net or 206-489-5350.

Morrow Associate at Law Firm
Carmichael Clark, P.S. announces that Colin Morrow has joined the firm as an associate. Colin
practices in the areas of estate planning, elder law and related areas of civil practice. Colin received his Bachelor of Arts in English Literature from Seattle University in 2013. He is a 2017
graduate of the University of Washington School of Law. More information regarding the firm
may be found at www.carmichaelclark.com.
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Michael Heatherly Picks Up a Hitchhiker
In 2004 Scottish rock band Franz Ferdinand had a breakout hit song called “Take Me Out” and
within a couple of years released two albums (“Franz Ferdinand” and “You Could Have It So
Much Better”) that were filled with the kind of catchy but edgy pop rock I’ve always loved. On a
lark I booked myself a mini-vacation to see the band perform in Las Vegas, where something
highly unusual happened. Here was my account, originally published in the Whatcom County Bar
Association newsletter about 11 years ago.

Recently I commenced a four-day whirlwind tour of Las Vegas, the all-American desert vice
hotspot. The trip centered on an October 11 concert by Scottish rock band Franz Ferdinand at The
Joint, the suspiciously named live entertainment venue at the Hard Rock Hotel & Casino.
Planning an early dinner, pre-function socializing with like-minded fans, and a head-start on
the “festival seating” (non-reserved, free-for-all, standing-room-only), I set out from my lodgings
at the Flamingo Hotel & Casino at about 3:30 p.m. I anticipated an uneventful brief drive to the
Hard Rock in my alarmingly red but reasonably well-kept Chevrolet Malibu rental car. Upon
turning onto the street leading to the Hard Rock, I noticed a bangs-sporting 20-something man
loping down the sidewalk. It caught my attention because usually nobody runs in Vegas unless
the police are chasing them. As he got closer I was stunned to notice that the hurried pedestrian
bore a striking resemblance to Franz Ferdinand lead guitarist Nick McCarthy.
My age-eroded reaction time enhanced by a “Tall Boy” can of Amp energy drink, I swiftly
maneuvered the Malibu to the curb, threw open the passenger door and initiated the following exchange:
Heatherly:
Running Man:
Heatherly:
Running Man:

“Hey, are you Nick McCarthy?”
“Yes.”
“Do you need a ride?”
“Yes.”

McCarthy leaped into the Malibu and explained he had lost track of the time and was 40 minutes
late for the band’s sound check. I advised the tardy guitar strummer that I was on my way to the
very same place, to see the show that night.
Knowing the veracity of my story would be challenged, I immediately got my then-wife on
my cell phone and handed it to McCarthy, who began the conversation as follows: “I just got in
the car with your husband. I didn’t really think about it. He isn’t crazy or anything is he -- like, a stalker?” My gracious left-at-home-to-work spouse conversed pleasantly with the
charmingly accented Scotsman as I wheeled into the Hard Rock parking lot and dropped him off,
earning a hearty thanks for my “brilliant” assistance.
A few hours later, I secured standing room near the edge of the stage and enjoyed a rollicking
show by the four-piece U.K. rock outfit.
Although I endorse neither hitchhiking nor kidnapping, if I were to see another rock star running down a sidewalk, I’d definitely pick him or her up – unless it was that Marilyn Manson guy,
maybe.
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Whatcom County Law Library Forced to Downsize
As you may have heard, the Whatcom County Law Library will be moving (probably in December)
to a new smaller location in the courthouse basement. The reason for the move is that the Whatcom
County Auditor’s Office needs additional space for election monitoring and for document storage.
As a result of the smaller available space for the library, there will only be enough room for about
45% of our current bound volumes.
Rolf Beckhusen has been appointed to organize a committee of the library board to determine
which books should be kept (transferred) and which should be otherwise disposed of. The law library board is seeking input from anyone from the local bar who is interested in assisting in making
this decision. Please contact Rolf directly if you would like to participate or if you have any
thoughts to share.
His contact info: 2014 Iron St., Bellingham 98225; tele. and fax no. 360-671-6900;
beck2014@aol.com.
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Too busy to volunteer for LTO 2018?
Want to donate an item for LTO?
We’ve made it easier
Over the years we’ve relied on you to donate items for our silent auction.
We appreciate your generosity but know it’s hard work. This year we
have an alternative. You donate the money and we’ll build a beautiful
gift basket for you. Your name/logo will be displayed alongside the basket and appear in the program to show your support.
Reach out to Bern at bernadette@lawadvocates.org for your welcome
cash donation or see you at the bar lunch to sign up for your donation.

Thanks to:
•
•
•
•
•

•
•
•

Carrie Blackwood for 2 nights at a Lummi Island Cabin
4th Corner Network for Legal Messenger service for 1 year
Fred Pakzad for a week stay in Costa Rica and Mexico
Mary Kay & Jess Robinson for Lemon Drop martinis
Coppinger Carter for week stay in a 2 bdrm condo at Twin
Peaks Whister
San Jan Cruises for whale watching for 2
Rand Jack for a surprise carving
Mark Turner for a Photo Art mural
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Zac Palmer of Fitness Gear and Training for a GCpersonalized training
1 night at a Tiny Rustic Cabin at the foothills of Mt Baker
Bellingham Metal Arts Guild for various jewelry pieces
Mary Kay & Jess Robinson for 1 custom designed Seahawk
wine glasses
Puget sound weekend including Museum of Glass,
Amercia’s Car Museum and Dukes Seafood GC
Ping Pong & Beer experience for three with Robin Mullins,
Sorry Beer Pong not so!
Aslan Brewing Private tasting for 8 – 10
Hawk Watching with Hugh Lewis
Susan D’Onofrio GC for 8 Petals Yoga
3 Oms YogaGC
Upfront Theater GC
Boundary Bay Merchandise basket
Bare Advanced Skincare & Waxing for a 60 min facial of
your choice
Coppinger Carter for a Spa Basket
I Really Do Care Basket from Coppinger Carter
Whatcom Women Lawyers on a Coffee Basket
Board Members of LAW Advocates on a Choice wines Basket
Gina Kenoyer and Windermere on a Welcome Home Basket
And Pies for a Year by Tracy Rhone
Coop Bakery for a custom order cake for your party
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PRO BONO CONNECTION

LAW Advocates is Whatcom County’s Volunteer Lawyer Program, a non-profit
whose membership is defined as the membership of the WCBA.

IT’S A BOY!
LAW Advocates would like to say Congratulations
to our Programs Manager Nikki and her husband
Chris on the arrival of their baby boy, Ray Constantine D'Onofrio!
Nikki D’Onofrio will be out of the office on leave to
enjoy this wonderful gift. Please contact our Temporary Programs Manager, Dani Andreason with any
questions at:
dani@lawadvocates.org
or at
(360)-671-6079 ext. 10

Thank you to our August Volunteers!

Alex Britain, Annalise Martucci, Barry Meyers, Dan Raas, Ian
McCurdy, James Doran, Jen Petersen, Junga Subedar, Karen
Phillips, Kendra Kelly, Kirsten Barron, Nick Fay, Rolf Beckhusen, Ryan Floerchinger, Sara Hulford, and Scott Railton
We are in need of Volunteers for Street Law for the following months!
September 15 & 22
October 6 & 20
November 3 & 17
December 1 & 15
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Hiring Staff Attorney
Staff Attorney to provide legal advice and representation, document drafting and collaboration with a wide range of Swinomish Indian Tribal Community policy committees, departments and entities. Work of the Office of Tribal Attorney includes contract preparation,
drafting ordinances and policies, treaty hunting/fishing rights and management, environmental
protection and habitat restoration, land management, Indian gaming and gaming regulation,
and taxation. Qualified applicants must be licensed, or have the ability to become licensed
within six months, to practice in Washington. We are seeking an energetic attorney, with at
least five years of experience, with excellent written, oral, research and analytical skills,
strong interpersonal communication and negotiation skills, and an ability to work hard and
thrive in an interdisciplinary and cross-cultural environment; bring flexibility to a fast-paced
and dynamic work setting; enjoy and excel at creative problem solving; have demonstrated a
commitment to working with Native or other minority communities and/or restorative justice; and a commitment to reside on or near the Swinomish Reservation. Qualified applicants
must have experience or demonstrated expertise in one or more of the following: drafting
and negotiating contracts; drafting statutes, policies and procedures; litigation, preferably in
Federal Court; representing public or private entities; gaming regulation or operations; and
Indian law, including protection of treaty rights, as well as expertise in several of the substantive fields of law listed above. Compensation DOE. For application and complete job description please provide your contact information to Wendy Otto, 11404 Moorage Way, LaConner, WA 98257; (fax) 360-466-5309; email wotto@swinomish.nsn.us. Applications will be accepted until suitable candidate is found. Native American hiring preferences under Swinomish Tribal Code 14-01.120 will be in effect during the selection of candidates. Applicants must

pass a background check and a drug test.
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You are reading this aren’t you?

You too, should be advertising
right...
HERE!
New and Old Sponsors… did you know
as of today, if you pay your sponsorship for 6
months or more in the WCBJ, you get a 5%
discount? If you pay for a year or more, you
get a 10% discount!!!! Who knows what the
Editor will offer you if you want to pay for a
decade in advance?!!!!!!!!
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Grow your business with
our
all-inclusive offices!

Stop by for a Tour
Today!
We also have
virtual
options!
Executive Offices include everything to meet your
business needs, all in one place!
•
•
•
•
•
•

Reception Services with Custom Scripted Greeting
Tailored to Your Needs
All Utilities Included
Fully Furnished
On-Site Mail Reception
Advanced Copy & Print Center
On-Demand Conference Rooms, Ready When You
Are
1313 E. Maple St. Suite 201, Bellingham, WA 98225
www.thegatewaycentre.com — 360.685.4200
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Court Reporting & Real-time Specialists
Court Approved Audio Transcription
We Offer Premier
Certified Court Reporters
Video Conference
Transcriptionist
Conference Rooms
Videographer Services
Transcription of Audio/Video Files, from all formats
Easy Online Scheduling
We look forward to meeting all your Court Reporting
and Transcription needs.
360-671-6298
info@corpolongoandassociates.com
or visit us at
Corpolongo.net
Serving Western Washington Since 1985
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RESORT TO CHEAP SELF-PROMOTION!

Advertise in
the Newsletter
Admit it. You read the ads in the Newsletter to see what’s
going on. So does everyone else. If you have a service to
offer to your colleagues in the local legal community — or
if you just want to show off — you won’t find a cheaper,
easier way to do it.

1/8-page . . . $35/mo.
2.46”H x 3.86”W

1/4-page . . . $50/mo.
5.00”H x 3.86” W

1/2-page . . . $75/mo.
5.00” H x 7.90” W

full page . . . $100/mo.

1/2

10.00” H x 7.90” W

1/8

And it’s easy to place your ad

E-mail your ad as an MS Word .docx, MS Publisher .pub, .JPG,
.GIF or .pdf file to:
rajeev@northwhatcomlaw.com
We’ll get it in the next issue and bill you. Pre-size the ad if you
know how. Otherwise, tell us the size you want. Questions? Email Editor Rajeev at the above e-mail address, or call (360)
332-7000 .

1/4

