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Classified Ads
Free to all WCBA members & firms in which all members
have paid their membership dues. $15 otherwise.
e-mail ad copy to:
rajeev@northwhatcomlaw.com
by the 15th of the preceding month

Office Space Available – Bellingham Towers - 119 N. Commercial Street – downtown! Just down
the street from City Hall, the Court House and the Federal Building. If interested please call 360-6471916 x 112 or email: robbi@hollanderinvestments.com. Conference room available for Rent to Tenants and Non-Tenants.
Looking for a fun dance band for your next party, fundraiser or other event? Lemon Creek performs songs by great women rockers and popsters of the last 4 decades. From Fleetwood Mac to Amy
Winehouse—Sheryl Crow to Lady Gaga to Garbage—with some interesting and fun detours along the
way. From the irresistible dance grooves of Blondie and Kylie Minogue, to the drama and intensity of
Concrete Blonde and The Cranberries—you will get up and dance! Lemon Creek is Lesley Rostron,
Jon Grover, Mike Rostron and Doug Hyldahl. Check us out at https://www.gigmasters.com/rock-band/
lemon-creek and https://www.facebook.com/pg/lemoncreekrock/about/
SPACE FOR LEASE. Looking for additional office space or a new location in Skagit County?
Space available in business center with ample parking and on main arterial road in Burlington, 5 min.
from I-5. Remodeled spaces of 1,100 ft 2 or 3000 ft 2 now available. New carpet, LED lighting, signage. Rates from 22 to 25 per ft/year, plus NNN. 720 -790 S. Burlington Blvd., Burlington WA
98233. For more information: 360.853.3287. Edward-Berger Properties, LLC.
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THE SUPREME COURT OF WASHINGTON
Resuming Jury Trials in Washington – Supreme Court Order and Guidance Documents

Dear colleagues,
I am pleased to be able to share with you the attached guidance for resuming jury trials, which is the product of many weeks of dedicated work by the volunteer members
of our Resumption of Jury Trials Workgroup and consultation with Glen Patrick, Senior Epidemiologist and Deputy Director of the Washington State Department of Health
(DOH). Supporting the two guidance documents is a Supreme Court order modifying
certain court rules and procedures. I cannot say enough to thank all of the individuals
involved for their excellent work in making these resources available to courts across
Washington.
The new Supreme Court order sets a baseline of expectations for public health compliance and modifies some court rules and procedures to allow for smaller groups during
jury assembly and selection and greater use of remote technologies. The court rule
changes are temporarily imposed to meet the exigencies of the COVID-19 pandemic,
and will continue to be reassessed.
The set of guidelines provided by the Resumption of Jury Trials Workgroup outlines
special considerations and options for modifying jury trial procedures in order to protect the health and safety of jurors, court personnel, litigants and the public. As the report explains, the workgroup divided into smaller committees to focus on discrete aspects of jury trials: media/messaging, pre-assembly, assembly and selection, conduct
of trial, and juror deliberations. (See, http://www.courts.wa.gov/content/publicUpload/
COVID19%20Response/Resuming%20Jury%20Trials%20in%20Washington%
20State.PDF.) The DOH guidance authored by Mr. Patrick contains the well-
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(Continued from page 6)

researched and considered recommendations from our state’s top public health officers. (See, https://www.doh.wa.gov/Portals/1/Documents/1600/coronavirus/
CourtGuidanceCOVID-19.pdf) I know I speak for the entire judicial branch in
thanking them for their assistance.
For several weeks, all courts have been working tirelessly in their local planning to
resume jury trials starting as soon as July 6, 2020, and we hope this collected set of
guidelines will assist in that work, by identifying resources and options to consider. Please understand that, as with any guidance in a rapidly changing environment,
these are living documents. In fact, one reason we were not able to provide these to
you last week is that some of the applicable public health requirements changed,
along with aspects of the Governor’s Safe Start Stay Healthy plan. As we move forward, it will be essential for courts to frequently check for updates from state and local authorities. I will continue to provide new information as it becomes available. Likewise, AOC will be reaching out to you directly to offer an array of services
and assistance, including PPE supplies, media/messaging support, resources and
webinars. We received favorable news about state CARES funding, though the details and processes are still being finalized. Please be on the lookout for these very
important communications.
Yes, resuming jury trials in this COVID environment presents a daunting challenge,
but we all know they are essential to the fair and timely administration of justice. I
continue to be amazed by the work you are doing every day. You are creative, resourceful and passionate about justice, and your commitment to keeping our courts
open and serving the people of Washington is building a legacy that will endure long
after the present emergency.
Thank you, take care and stay safe,

Chief Justice Debra L. Stephens
Washington State Supreme Court
PO Box 40929
Olympia, WA 98504
Debra.Stephens@courts.wa.gov
360-357-2050
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Easements, Profits à prendre, and Duty to Defend.

Quick Look at Robbins v. Mason County Title Ins. Co, Wash. slip op. 96726-1, May 07, 2020
By Michael Bersch

Leslie and Harlene Robbins (Robbins) purchased property in Mason County in 1978 that included
tidelands with commercially viable manila clam beds and for years contracted with commercial
shellfish harvesters to harvest clams. In 2015, they contracted with a clam harvester who notified
the Squaxin Island Tribe (Tribe) that the harvester would be taking clams from non-natural beds
on Robbins’ tidelands. The Tribe responded stating that the clam beds were natural and notified
Robbins of the Tribe’s intent to enter their property and harvest shellfish under the 2002 Shellfish
Implementation Plan. Robbins tendered a claim to their title insurer, Mason County Title Insurance (MCTI), to defend against the Tribe’s notification. MCTI declined to defend Robbins stating that the Tribe’s claim fell under the policy’s general exclusions.
Robbins sued MCTI for failure to defend, but their claim was dismissed with prejudice by the
Mason County Superior Court. Robbins appealed, and the Court of Appeals reversed, holding
that the Tribe’s notification was a demand, and the Tribe’s asserted right was a profit à prendre
not an easement. MCTI appealed to the Washington Supreme Court.

Duty to Defend:
An insurer’s duty to defend is triggered when proceedings have been initiated, but this can be altered by the language of the policy. It was undisputed that no legal proceedings had begun. However, the policy stated that MCTI “will, at its own expense, defend the insured with respect to all
demands and legal proceedings founded upon a claim of title.” (p. 9). The question for the Court
was whether the Tribe’s notification letter constituted a “demand?”
The Court, quoting definitions of “demand” in Webster’s Third New International Dictionary and
Black’s Law Dictionary, stated that the Tribe’s letter was an assertion of a legal right and therefore was a demand. Because the notification letter was a demand, it triggered MTCI’s duty to defend unless there was an exception in the policy that relieved MTCI from the duty.
Easement, Profit, or No Difference?
Robbins’ insurance policy stated “public or private easements not disclosed by the public records” (p. 11) are excepted from coverage. The Court noted that “in the insurance context, the duty to defend … arises if the insurance policy conceivably covers the insured. Am. Best Food, 168
Wn.2d at 404. An insurer is relieved of the duty to defend only if the policy clearly does not cover the claim. Truck Ins. Exch. v. VanPort Homes, Inc., 147 Wn.2d 751, 760, 58 P.3d 276
(2002).” (p. 7). … “Therefore, if the Tribe’s asserted right … is not an easement …, then the exception does not apply and MCTI had a duty to defend.” (p. 11). Most importantly, any uncertainty is construed in favor of the insured (here Robbins).
(Continued on page 9)
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MCTI argued that the right asserted by the Tribe is an easement or type of easement. Robbins
argued that the Tribe’s right is a profit à prendre (profit) and distinct from an easement.
The Court noted an easement is “a right to enter and use property for some specific reason. [A
profit is] the right to sever and to remove some substance from the land.” (quoting from Affil. FM
Ins. Co. v. LTK Consulting Servs., Inc., 170 Wn.2d 442, 458, 243 P.3d 521 (2010)). (p. 12). The
court held that the Tribe’s treaty right was a profit; the right to enter and remove shellfish was
akin to the right to remove timber.
The Court then proceeded to examine easements and profits noting that if a profit is clearly an
easement then the policy exclusion would apply. However, rather than clarify the law, the Court
seems to have increased legal turbidity in order to reach a preferred result.
The Court noted that the Court itself has referred to Native American fishing rights as easements,
and the United States Supreme Court has held that such rights are profits and also easements,
“[b]ut the Court then noted that “more recently, a plurality of this court has referred to profits as
“[a] cousin of easements,” implying that a profit is not a type of easement. Affil. FM Ins. Co., 170
Wn.2d at 458.” (p. 14). The Court went on to quote from Washington Practice: Real Estate:
Property Law, noting that this “treatise also states that the “distinction between easements and
profits . . . may become blurred in practice” because profits “carr[y] with [them] easements to get
at the subject of the profit.”” (p. 14) The Court acknowledged that “logically one who holds a
profit must also hold an easement to enter the land to reach the subject of the profit, …” (p. 14)
Illustrating finesse in decision making, the Court decided to decide the question by declining to
decide. “[W]e decline to explicitly decide whether a profit is an easement or whether they are
two distinct types of servitude.” (p. 14). Leaving a murky wake with its analysis, the Court concluded there is uncertainty in the law which “must be construed in favor of the insured and coverage under the policy agreement.” (p. 14). The easement exception did not apply to the Tribe’s
right, and MCTI had a duty to defend.
Conclusions:
A profit and an easement are forms of incorporeal hereditament, a thing “the subject of property,
which is inheritable and not tangible or visible.” (Black’s Law Dictionary, 6th ed.) Whether the
two are siblings, cousins, or of distinct lineages the Court leaves for the individual practitioner to
decide as it is unlikely that the Court wants to venture into defining the exact relationship between these servitudes.
It seems, however, that there will be practical effects of the Court’s opinion. Most probably attorneys for insurers will be more specific in defining their client’s duty to defend, limiting the
duty to – legal proceedings founded upon claim of title. Insurers also will likely change the
wording of the general exceptions to something similar to – the policy excludes from coverage
easements, profits à prendre, licenses, or any other servitude, public or private, not disclosed in
the public record. Conversely, lawyers for the insured will make more use of their thesaurus. In
nature a rose by any other name is still a rose, the same may be not so in law.
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ACROSS THE LINE:
By Scott Railton
1305 11th Street, Suite 301
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BORDER & IMMIGRATION UPDATE

Cascadia Cross-Border Law
srailton@cascadia.com
Bellingham, WA 98225
Tel: (360) 671-5945
www.cascadia.com

Supreme Court Grants Temporary Stay for DACA
In something of a surprise decision, the Supreme Court said the Department of Homeland Security improperly rescinded the Deferred Action for Childhood Arrivals (DACA) program. The holding is a narrow
one. The Court said there is no question that DHS can rescind DACA; DHS just went about it the wrong
way.
We’ll have to see what happens next, but for now, DACA lives on. And that may be enough to make it to
election day in November, which surely the Court knew, in issuing its decision. Advocates are already
working on getting DACA clinics going again. DACA recipients and prospective applicants should seek
legal advice before filing for extensions or new benefits, but it appears these will be possibilities.
Some brief background. DACA is a deferred prosecution program set up in 2012 to benefit those who entered unlawfully as children, and for children who overstayed. Approximately 700,000 have benefited
from the program, which provides deferred action on removal, temporary work authorization, and travel
authorization. DACA recipients are commonly referred to as DREAMers, after a piece of legislation
which was introduced to address their circumstance. DACA workers are present in every sector—
education, health care, government—you name it. These individuals have grown up in the United States,
received education here, and consider the U.S. their home. Most of them are now in their 20s to late 30s.
I think it is fair to say many immigration attorneys did not expect the decision to go this way, based on
oral argument and other observations of the Supreme Court. Oral argument was tough.
The decision, entitled Department of Homeland Security v. Regents of University of California, is fundamentally an Administrative Procedures Act (APA) decision. Chief Justice Roberts, writing for the 5-4 majority, said that rescinding the program, without consideration of alternatives, was arbitrary and capricious
and violated the APA. Since DACA recipients held affirmative benefits (work authorization cards, travel
documents), canceling the program was more than just an exercise in prosecutorial discretion. Alternative
approaches to full rescission need to be considered under the APA, even if they are not ultimately followed.
Chief Justice Roberts is the deciding vote, and he also authored the decision. I can’t help but note that he
was also the deciding vote in the Affordable Care Act case a few years back, another controversial case
and “setback” to the Trump Administration. While framed as an APA decision, Justice Roberts is certainly aware of the bigger picture, as far as DREAMers and Washington D.C. power goes. He also is a Bush
appointee, who in turn is no fan of Trump. It is also interesting that among the decisions to author this
term, Roberts chose this one for himself. What would this decision have looked like, if authored by Ginsburg or Sotomayor?
The decision has been headline news for the past few days, as it should be. I personally get frustrated
when it comes to this DACA. In 2001, I recall visiting my Congressional representative to discuss proposed bills in Congress to provide relief for this group. In 2012, when I was State Chair for our AILA
Chapter, I spoke at a press conference heralding the rollout of the DACA program. I have watched several bills be proposed, and not pass. I have also watched the Trump Administration waffle and then turn
against the DREAMers, with this attempted rescission. The DREAMers who are politically active are
some of the most passionate advocates you will ever find. I just want to see Washington D.C. help this
(Continued on page 15)
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group. It is hard to imagine living here, under threat of deportation, all your life.
After the decision was announced, U.S. Citizenship and Immigration Services took the very strange step of
issuing a press release, declaring, “Today’s court opinion has no basis in law.” Perhaps USCIS needs to
have another agency manage the civics questions on naturalization applications, as the agency doesn’t seem
to understand what the Supreme Court does. The agency’s statement is worthy of judicial notice, for all
court cases involving the agency. Here it is:
USCIS Statement on Supreme Court’s DACA Decision
Release Date: June 19, 2020
Today’s court opinion has no basis in law and merely delays the President’s lawful ability to
end the illegal Deferred Action for Childhood Arrivals amnesty program.
“DACA was created through an Executive Branch memorandum after President Obama said repeatedly that it was illegal for him to do so unilaterally and despite the fact that Congress affirmatively rejected the proposal on multiple occasions. The constitutionality of this de facto amnesty
program created by the Obama administration has been widely questioned since its inception.
The fact remains that under DACA, hundreds of thousands of illegal aliens continue to remain in
our country in violation of the laws passed by Congress and to take jobs Americans need now
more than ever. Ultimately, DACA is not a long-term solution for anyone, and if Congress wants to
provide a permanent solution for these illegal aliens it needs to step in to reform our immigration
laws and prove that the cornerstone of our democracy is that presidents cannot legislate with a
‘pen and a phone.”
The statement is both political and disingenuous. Sadly, DACA recipients are cast by USCIS as “illegal aliens,” rather than as the humans they are, who have lived in the U.S. all their lives, and who in many cases
are essential workers. It is shameful the way the government attempts to dehumanize DREAMers, who may
well be working in the hospital ICUs, teaching students, and working in government, to name a few DACA
occupations. And they have families now. I also find it ironic that USCIS says Presidents can’t legislate
with “pen and phone”, since President Trump has been doing just that with immigration since his first day
in office. Witness the Muslim bans, the various travel bans, this DACA rescission, and the rescission of
temporary protected status for some 300,000 individuals. The President’s use of executive orders and proclamations have prompted law schools to teach new courses on the extent of presidential authority. Overall,
this comment by an agency on a Supreme Court decision is just downright strange.
The agency is correct on one point though: Congressional action is needed now more than ever.
Bottom line: the DACA story continues. I am hopeful.

Other Border News
• The U.S.-Canada land border closure for nonessential travel has been extended to July21st. Truck travel
is down 20% and automobile traffic is down 98%. CBP Officers at the ports are being reassigned to border
patrol activities. Trusted traveler enrollment centers remain closed, and the agency is not receiving waivers
in the ordinary course of business. Canada has created limited exceptions for immediate family members to
enter, subject to their 14 day quarantine rule. Persons should seek advice before approaching the border.
The airport remains a viable alternative option in some cases.
• USCIS Field Offices are opening up, with precautions, but the agency has said it will need to furlough
75% of staff due to budget issues. A request to Congress for appropriations has been made.
• Consulates are still closed to routine visa services, which is starting to impact E Visa investors who own
local businesses, as they are having trouble with renewals and new applications, due to the closure.
New asylum rules were published for comment this month, which are extremely restrictive, and have potential to upend the asylum processes.
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Butler Beschen Law, PLLC
Is pleased to announce that Stephen Jackson has
joined the firm as an associate attorney.
Stephen comes to the firm with years of experience handling serious felonies at the Whatcom
County Public Defenders Office, clerking in US
District Court, and for the Federal Public Defenders Office in Nevada. Before his legal career, Stephen worked in journalism as a reporter
during which time he won an Emmy for his
work.
Jackson’s practice includes
defense of individuals accused of criminal conduct,
appellate work, employment
actions, wrongful discrimination, civil rights, and vacating criminal convictions.

You are reading this aren’t you?
You too, should be advertising
right...
HERE!
New and Old Sponsors… did you know
as of today, if you pay your sponsorship for 6
months or more in the WCBJ, you get a 5%
discount? If you pay for a year or more, you
get a 10% discount!!!! Who knows what the
Editor will offer you if you want to pay for a
decade in advance?!!!!!!!!
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Court Reporting & Real-time Specialists
Court Approved Audio Transcription
We Offer Premier
Certified Court Reporters
Video Conference
Transcriptionist
Conference Rooms
Videographer Services
Transcription of Audio/Video Files, from all formats
Easy Online Scheduling
We look forward to meeting all your Court Reporting
and Transcription needs.
360-671-6298
info@corpolongoandassociates.com
or visit us at
Corpolongo.net
Serving Western Washington Since 1985
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RESORT TO CHEAP SELF-PROMOTION!

Advertise in
the Newsletter
Yes, we publish in color!
Admit it. You read the ads in the Newsletter to see what’s
going on. So does everyone else. If you have a service to
offer to your colleagues in the local legal community — or
if you just want to show off — you won’t find a cheaper,
easier way to do it.

1/8-page . . . $35/mo.
2.46”H x 3.86”W

1/4-page . . . $50/mo.
5.00”H x 3.86” W

1/2-page . . . $75/mo.
5.00” H x 7.90” W

full page . . . $100/mo.

1/2

10.00” H x 7.90” W

1/8

And it’s easy to place your ad

E-mail your ad as an MS Word .docx, MS Publisher .pub, .JPG,
.GIF or .pdf file to:
rajeev@northwhatcomlaw.com
We’ll get it in the next issue and bill you. Pre-size the ad if you
know how. Otherwise, tell us the size you want. Questions? Email Editor Rajeev at the above e-mail address, or call (360)
332-7000 .
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