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The President’s Column
By Matt Conner, WCBA President 2020

Thinking About What Matters
Legal professionals by and large are voracious learners. We learn by reading, listening, and
watching with a mental filtering system that strives to identify facts, rules, and arguments. We
mull things over and over in order to see problems from every angle to try and predict potential
outcomes. We know that ignorance and denial can never solve problems and that discussing complicated issues of race, sex, and money can feel like walking through a minefield blindfolded. To
that end I urge everyone to take the time to keep learning. I recently came across a list of articles,
books, films, podcasts and multi-media resources concerning anti-racism. This list is by no means
inclusive and should be cultivated, shared and grown by all of us in our effort to have educated
conversations with each other.

Articles:
•
“America’s Racial Contract Is Killing Us” by Adam Serwer | Atlantic (May 8, 2020)
•
Ella Baker and the Black Freedom Movement (Mentoring a New Generation of Activists
•
”My Life as an Undocumented Immigrant” by Jose Antonio Vargas | NYT Mag (June 22, 2011)
•
The 1619 Project (all the articles) | The New York Times Magazine
•
The Combahee River Collective Statement
•
“The Intersectionality Wars” by Jane Coaston | Vox (May 28, 2019)
•
Tips for Creating Effective White Caucus Groups developed by Craig Elliott PhD
•
”White Privilege: Unpacking the Invisible Knapsack” by Knapsack Peggy McIntosh
•
“Who Gets to Be Afraid in America?” by Dr. Ibram X. Kendi | Atlantic (May 12, 2020)
Podcasts:
•
1619 (New York Times)
•
About Race
•
Code Switch (NPR)
•
Intersectionality Matters! hosted by Kimberlé Crenshaw
•
Momentum: A Race Forward Podcast
•
Pod For The Cause (from The Leadership Conference on Civil & Human Rights)
•
Pod Save the People (Crooked Media)
•
Seeing White
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Books:
•
Heavy: An American Memoir by Kiese Laymon
•
How To Be An Antiracist by Dr. Ibram X. Kendi
•
I Know Why the Caged Bird Sings by Maya Angelou
•
Just Mercy by Bryan Stevenson
•
Me and White Supremacy by Layla F. Saad
•
Raising Our Hands by Jenna Arnold
•
Redefining Realness by Janet Mock
•
Sister Outsider by Audre Lorde
•
So You Want to Talk About Race by Ijeoma Oluo
•
The Bluest Eye by Toni Morrison
•
The Fire Next Time by James Baldwin
•
The New Jim Crow: Mass Incarceration in the Age of Colorblindness by Michelle Alexander
•
The Next American Revolution: Sustainable Activism for the Twenty-First Century by Grace
Lee Boggs
•
The Warmth of Other Suns by Isabel Wilkerson
•
Their Eyes Were Watching God by Zora Neale Hurston
•
This Bridge Called My Back: Writings by Radical Women of Color by Cherríe Moraga
•
When Affirmative Action Was White: An Untold History of Racial Inequality in TwentiethCentury America by Ira Katznelson
•
White Fragility: Why It's So Hard for White People to Talk About Racism by Robin DiAngelo,
PhD
•
Black Feminist Thought by Patricia Hill Collins
•
Eloquent Rage: A Black Feminist Discovers Her Superpower by Dr. Brittney Cooper
Movies and TV series to Watch:
•
13th (Ava DuVernay) — Netflix•American Son (Kenny Leon) — Netflix
•
Black Power Mixtape: 1967-1975 — Available to rent
•
Clemency (Chinonye Chukwu) — Available to rent
•
Dear White People (Justin Simien) — Netflix
•
Fruitvale Station (Ryan Coogler) — Available to rent
•
I Am Not Your Negro (James Baldwin doc) — Available to rent or on Kanopy
•
If Beale Street Could Talk (Barry Jenkins) — Hulu
•
Just Mercy (Destin Daniel Cretton) — Available to rent
•
King In The Wilderness — HBO
•
See You Yesterday (Stefon Bristol) — Netflix
•
Selma (Ava DuVernay) — Available to rent
•
The Black Panthers: Vanguard of the Revolution — Available to rent
•
The Hate U Give (George Tillman Jr.) — Hulu with Cinemax
•
When They See Us (Ava DuVernay) — Netflix
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Organizations to follow on Social Media:
•
Black Women’s Blueprint: Twitter | Instagram | Facebook
•
Color Of Change: Twitter | Instagram | Facebook
•
Colorlines: Twitter | Instagram | Facebook
•
The Conscious Kid: Twitter | Instagram | Facebook
•
Equal Justice Initiative (EJI): Twitter | Instagram | Facebook
•
Families Belong Together: Twitter | Instagram | Facebook
•
The Leadership Conference on Civil & Human Rights: Twitter | Instagram | Facebook
•
MPowerChange: Twitter | Instagram | Facebook
•
Muslim Girl: Twitter | Instagram | Facebook
•
NAACP: Twitter | Instagram | Facebook
•
National Domestic Workers Alliance: Twitter | Instagram | Facebook
•
RAICES: Twitter | Instagram | Facebook
•
Showing Up for Racial Justice (SURJ): Twitter | Instagram | Facebook
•
SisterSong: Twitter | Instagram | Facebook
•
United We Dream: Twitter | Instagram |
•
Antiracism Center: Twitter
•
Audre Lorde Project: Twitter | Instagram | Facebook
More resources:
•
75 Things White People Can Do for Racial Justice
•
Anti-Racism Project
•
Jenna Arnold’s resources (books and people to follow)
•
Rachel Ricketts’ anti-racism resources
•
Resources for White People to Learn and Talk About Race and Racism
•
Save the Tears: White Woman’s Guide by Tatiana Mac
•
Showing Up For Racial Justice’s educational toolkits
•
“Why is this happening?” — an introduction to police brutality from 100 Year Hoodie
•
Zinn Education Project’s teaching materials
If you have children the following may be good resources:
Books: Coretta Scott King Book Award Winners: books for children and young adults
Podcasts: Parenting Forward podcast episode ‘Five Pandemic Parenting Lessons with Cindy Wang
Brandt’; Fare of the Free Child podcast
Articles: PBS’s Teaching Your Child About Black History Month; The Conscious Kid: follow them on
Instagram and consider signing up for their Patreon
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Brinckerhoff Associate at Law Firm
Carmichael Clark, P.S. announces that Aaron Brinckerhoff has
joined the firm as an associate.
Aaron practices in the areas of business, creditor debtor law,
employment and real estate law. Aaron grew up in Western
Washington but lived in Switzerland for six years, where he finished high school and attended
college. He travelled extensively during that time, visiting over 25 countries in Europe, North
Africa, and Asia. He later worked on the staff of U.S. Senator Maria Cantwell in Washington
DC before returning home to attend law school at the University of Washington. More information regarding Carmichael Clark P.S. may be found at www.carmichaelclark.com.
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Classified Ads
Free to all WCBA members & firms in which all members
have paid their membership dues. $15 otherwise.
e-mail ad copy to:
rajeev@northwhatcomlaw.com
by the 15th of the preceding month

Office Space Available – Bellingham Towers - 119 N. Commercial Street – downtown! Just down
the street from City Hall, the Court House and the Federal Building. If interested please call 360-6471916 x 112 or email: robbi@hollanderinvestments.com. Conference room available for Rent to Tenants and Non-Tenants.
Looking for a fun dance band for your next party, fundraiser or other event? Lemon Creek performs songs by great women rockers and popsters of the last 4 decades. From Fleetwood Mac to Amy
Winehouse—Sheryl Crow to Lady Gaga to Garbage—with some interesting and fun detours along the
way. From the irresistible dance grooves of Blondie and Kylie Minogue, to the drama and intensity of
Concrete Blonde and The Cranberries—you will get up and dance! Lemon Creek is Lesley Rostron,
Jon Grover, Mike Rostron and Doug Hyldahl. Check us out at https://www.gigmasters.com/rock-band/
lemon-creek and https://www.facebook.com/pg/lemoncreekrock/about/
SPACE FOR LEASE. Looking for additional office space or a new location in Skagit County?
Space available in business center with ample parking and on main arterial road in Burlington, 5 min.
from I-5. Remodeled spaces of 1,100 ft 2 or 3000 ft 2 now available. New carpet, LED lighting, signage. Rates from 22 to 25 per ft/year, plus NNN. 720 -790 S. Burlington Blvd., Burlington WA
98233. For more information: 360.853.3287. Edward-Berger Properties, LLC.
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Quick Look at Washington Supreme Courts Opinions
released in June 2020
By Michael Bersch
michael@michaelbersch.com

Waiver of Arbitration Right
Lee et al. v. Evergreen Hosp. Med. Ctr., Wash. slip op. 97201-0, June 04, 2020
Jeoung Lee filed a putative class action lawsuit against Evergreen Hospital Medical Center
seeking wages for failing to give rest and meal breaks to emergency department nurses. Evergreen
asserted multiple defenses including failure to exhaust the grievance and arbitration process under
the collective bargaining agreement (CBA). Lee then filed an amended complaint that had almost
identical claims but sought a different class certification. Evergreen opposed the class certification
but did not demand arbitration. The parties engaged in months-long discovery and depositions, after which Lee moved for a continuance. Evergreen opposed the continuance and indicated it was
ready for trial. Lee again amended her complaint adding additional plaintiffs, but the claims were
unchanged. Evergreen moved to compel arbitration alleging the new amended complaint, discovery and depositions indicated the claims arose under the CBA. At the hearing on the motion to
compel arbitration, Evergreen told the court to proceed under Rule 12 (CR12(c) – Motion for Judgment on the Pleadings). The trial court denied Evergreens motion; the Court of Appeals affirmed,
ruling Evergreen had waived arbitration (and the claims were statutory). The Supreme Court granted review.
The Court noted that the right to arbitration can be waived if not timely invoked. The Court
looks to three factors to determine if a party waived the right: (1) Knowledge – Did the party know
of the right? (2) Acts inconsistent with the right. (3) Prejudice – Would the opposing party be seriously prejudiced if the right was granted?
Here, Evergreen listed arbitration as a defense but did not seek to compel until the third iteration of the complaint; it engaged in 9 months of discovery and indicated it was ready for trial, and
plaintiffs had spent over $140,000 on discovery and notice would be prejudiced. Thus, Evergreen
waived its right to compel arbitration.
Termination of Parental Rights
In the Matter of the Parental Rights to D.H., S.T., L.L., and T.L., Wash. slip op. 97311-3, June
04, 2020, June 04, 2020
The Department of Social and Health Services* (Department) first became involved with
B.B., the mother of D.H., S.T., L.L., and T.L, in 2009. Before filing for dependency, “the Department received 11 referrals regarding neglect, lack of hygiene, unsanitary living condition, drug use,
and domestic violence.” (p. 2) Abuse was prevalent; despite a no-contact order with the father of
T.L., he continued to live in the house and fathered L.L. The children lacked regular school attendance and experienced various health issues and behavior issues. B.B. received a variety of services
from the Department, including therapy, Family Preservation Services, and Homebuilders. The
Department intervention was unsuccessful, and after repeated intakes, home visits, educational services, and counseling, the three older children were removed from B.B.’s care in June 2015 L.L.
was removed in August 2015, a few days after she was born. The children did not reside with B.B.
since she agreed to the dependency in July and September 2015, respectively. Throughout the dependency period until trial, B.B. received and participated in counseling and educational services,
including Promoting First Relationships, Positive Parenting Program, hands-on parenting instruc-
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tion, Parent Protection group, individual counseling, and domestic violence victim treatment, psychological evaluation. However, B.B.’s neuropsychological report, which recommended 12
months of dialectical behavior therapy (DBT), was not completed until November 2016, the same
month that the Department petitioned for termination of B.B.’s parental rights. The trial was set for
January 2017 but was continued several times and did not begin until March 2018, one month after
B.B. began DBT. In July 2018, the trial court terminated her parental rights. B.B. appealed the termination of her parental rights. A Court of Appeals commissioner affirmed the termination, determining that substantial evidence supported the trial court’s findings. The Supreme Court granted
review.
B.B.’s appeal centered on RCW 12.34.180(1)(d) which states
[t]hat the services ordered under RCW 13.34.136 have been expressly and
understandably offered or provided and all necessary services, reasonably
available, capable of correcting the parental deficiencies within the foreseeable future have been expressly and understandably offered or provided.
B.B. challenged the adequacy of three services she received throughout the dependency.
First, she argued that her parental rights were terminated prematurely before her completion of
DBT. Second, she asserted that the Department failed to provide a timely neuropsychological evaluation. Third, she claimed that the parenting services were not properly tailored to her mental
health needs.
The Court engages in a very fact-specific analysis of the claims but concluded (in reverse order) that
(1.) B.B. did receive appropriately tailored services. (2) The year-long delay in her neuropsychological evaluation did not significantly impact her ability to correct her deficiencies because
the report was received 15 months before trial, and by the time it was received, B.B. was already
participating in many treatments that were recommended. (3) Finally, the Court found there was
substantial evidence to support the trial court’s finding B.B.’s primary parental deficiencies were
her parenting skills, and there was no evidence that completion of DBT would resolve the deficiencies in the foreseeable future.
The dissent argued the majority’s opinion is “emblematic of the old way of thinking—time
matters more than reunification.” (D-p. 14) The dissent noted that the Family First Prevention Services Act became law in 2018, and Washington’s adoption of Family First in 2019, and the case
should be examined in the light of these new statutes.

*Note – The powers, duties, and functions of the Children’s Administration with the Department of
Social and Health Services transferred to the newly formed Department of Children, Youth, and
Families in July 2018.
Strict Liability – Washington Law Against Discrimination
W.H. et al. v. Olympia Sch. Dist. et al., Wash. slip op. 97630-9, June 18, 2020
The United States District Court for the Western District of Washington certified two questions to the Court.
(1) May a school district be subject to strict liability for discrimination by its employees in
violation of the Washington Law Against Discrimination (WLAD)?
The Court answered: Yes.
(2) If a school district may be strictly liable for its employees’ discrimination under WLAD,
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does ‘discrimination’ encompass intentional sexual misconduct, including physical abuse and assault?
The Court answered: Yes.
Municipal Taxing Authority
Lakehaven Water and Sewer Dist. et al. v. City of Federal Way., Wash. slip op. 96585-4, June 18,
2020
The City of Federal Way (CFW) imposed an excise tax on several water-sewer districts doing
business within the city’s border. The water districts sued for declaratory judgment arguing the
CFW lacked express legislative authority to impose the tax, governmental immunity, and constitutional grounds.
Held: (1) The CFW had the authority to tax the water districts under RCW 35A.82.020,
which provides that code cities may “impose excises … in regard to all places and kinds of businesses.” Noting that the statute does not distinguish between private and public businesses. (2)
Governmental immunity does not shield the districts because providing water-sewer services to
ratepayers is a proprietary function, not a governmental function. (3) The districts did not have
standing to bring equal protection or due process claims. “Whether acting in a proprietary or governmental capacity, municipal corporations do not have personhood like private corporations
do.” (p. 33) Thus the district could not claim personal standing. The districts also did not have representational standing because the interest they sought to protect was not germane to their purpose.
Finally, municipal corporations are expressly excepted from Washington’s privileges and immunities clause.
The dissent argued that the majority’s opinion abandons well-settled law requiring express
delegation of authority.
Limitation of State Liability – Office of Public Defense
Davidson et al. v. State, Wash. slip op. 96766-1, June 18, 2020
In a class action suit, the plaintiff class sued the State of Washington and Office of Public Defense (OPD) alleging ongoing and systemic violations of the right to counsel in Grays Harbor
County Juvenile Court. The plaintiff class premised state liability on systemic, structural deficiencies in violation of the Sixth and Fourteenth Amendments to the United States Constitution, and Article I, sections 3 and 22 of the Washington Constitution, counts 1 and 2, respectively. In a third
count, the plaintiffs claimed that chapters 2.7 and 10.101 RCW authorized and created a duty for
OPD to remedy the county’s known-deficient system of public defense. The trial court denied the
state’s motion for summary judgment but certified its order involved a controlling question of law
meriting discretionary review.
The Court held the state has a duty to provide indigent public defense services. The plaintiff
class claims are viable to the extent the claims are based on systemic, structural deficiencies in the
state system of delegating authority to local governments. But to prevail, “the plaintiff class must
show that the current statutory scheme systemically fails to provide local governments, across
Washington, with the authority and means necessary to furnish constitutionally adequate indigent
public defense services.” (p. 17) However, state liability based on OPD knowledge of systemic violations of the right to counsel in the county, even if true, did not trigger a duty to act. The Court
noted that the legislature created OPD as an independent agency of the judicial branch and did not
give OPD authority to remediate shortcomings in local governmental functions. “Under our system
of public defense, it is the county, not the State, which must answer for its failings.” (p. 20)
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It is my sad duty to announce…

The 7th Annual Family Law Summer BBQ
...is (picnic) tabled indefinitely due to Covid-19.
To All Who Practice the Esteemed Art of Domestic Relations Law ( and

allied/interested individuals, bar members, paralegals, and judicial officers):
It is my sad regret to announce that after six years of hosting this
event, the Phase 2 status and current public health guideline will not
allow us to have our annual gathering… yet.

It may come in the winter, or it may have a delay until a vaccine and
the summer, but it WILL happen. The bar that bonds together, practices well together.
More than ever, is it important for us to connect and cultivate civility
and good lines of communications– so while we await the pestilence to
lift and usher back campfires and potlucks, I will miss you all with affection and well regards.
I look forward to our bar figuring out other new and improved ways
of connecting as people outside of the courtroom.

Warmly,

Rajeev Majumdar!
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Butler Beschen Law, PLLC
Is pleased to announce that Stephen Jackson has
joined the firm as an associate attorney.
Stephen comes to the firm with years of experience handling serious felonies at the Whatcom
County Public Defenders Office, clerking in US
District Court, and for the Federal Public Defenders Office in Nevada. Before his legal career, Stephen worked in journalism as a reporter
during which time he won an Emmy for his
work.
Jackson’s practice includes
defense of individuals accused of criminal conduct,
appellate work, employment
actions, wrongful discrimination, civil rights, and vacating criminal convictions.

You are reading this aren’t you?
You too, should be advertising
right...
HERE!
New and Old Sponsors… did you know
as of today, if you pay your sponsorship for 6
months or more in the WCBJ, you get a 5%
discount? If you pay for a year or more, you
get a 10% discount!!!! Who knows what the
Editor will offer you if you want to pay for a
decade in advance?!!!!!!!!

PAGE 18

WHATCOM COUNTY BAR J OURNAL

Court Reporting & Real-time Specialists
Court Approved Audio Transcription
We Offer Premier
Certified Court Reporters
Video Conference
Transcriptionist
Conference Rooms
Videographer Services
Transcription of Audio/Video Files, from all formats
Easy Online Scheduling
We look forward to meeting all your Court Reporting
and Transcription needs.
360-671-6298
info@corpolongoandassociates.com
or visit us at
Corpolongo.net
Serving Western Washington Since 1985
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RESORT TO CHEAP SELF-PROMOTION!

Advertise in
the Newsletter
Yes, we publish in color!
Admit it. You read the ads in the Newsletter to see what’s
going on. So does everyone else. If you have a service to
offer to your colleagues in the local legal community — or
if you just want to show off — you won’t find a cheaper,
easier way to do it.

1/8-page . . . $35/mo.
2.46”H x 3.86”W

1/4-page . . . $50/mo.
5.00”H x 3.86” W

1/2-page . . . $75/mo.
5.00” H x 7.90” W

full page . . . $100/mo.

1/2

10.00” H x 7.90” W

1/8

And it’s easy to place your ad

E-mail your ad as an MS Word .docx, MS Publisher .pub, .JPG,
.GIF or .pdf file to:
rajeev@whatcomlaw.com
We’ll get it in the next issue and bill you. Pre-size the ad if you
know how. Otherwise, tell us the size you want. Questions? Email Editor Rajeev at the above e-mail address, or call (360)
332-7000 .

1/4

